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On January 16 the Bureau of Labor Statistics announced 
a drop in the all-items figure to 190.7 per cent of the 
1935-1939 average. This December 15 figure compared 
with 191.1 for November 15. ‘Food and apparel were 
down in cost, nearly all other items up. 


The seasonal decline in agricultural employment ac- 
counted for most of the 750,000 drop in the civilian 
labor force during December. The total: 62.878 million. 
The 1952 monthly average of 62.962 million showed a 
gain of 74,000 over 1951. 


In 1952 strikes caused more man-days of idleness than 
in any previous year except 1946, The number of 
strikes, nearly 5,000, was 5 per cent above 1951. But 
the long steel strike caused the number of man-days 
lost to exceed the 1951 level by more than 100 per cent 
Totals: 1952, 55 million man-days of idleness; 1951, 
22.9 million. 


Average weekly earnings rose from $70.59 in October 
to $70.66 in November despite a decline in pay in the 
durable-goods industries which resulted from a shorter 
work-week. Average hourly earnings: October, 
$1.705; November, $1.715. 


A gain of one index point in December to 234 (1935- 
1939=100, seasonally adjusted) brought the 1952 
monthly average to 219, one point below 1951’s average 
The December production rate was the highest since 


the end of World War II. 


Corporate profits before taxes increased during the 
fourth quarter of 1952 at a seasonally adjusted annual 
rate of $3 billion over the preceding quarter; the fourth- 
quarter figure: $42 billion. Tax liability increased for 
the quarter by $1.8 billion to $24.4 billion. Dividends 
were unchanged, undistributed profits up. 


The steady increase in personal income throughout 

most of 1952 was halted in November. The $276.2 

billion total was the same in November and October. 

Labor income, however, continued to gain, moving from 

$188.6 billion in October to $189.1 billion in November. 
e 


A big jump was registered in consumer credit during 
December—$902 million. The total outstanding at 
year’s end: $23.7 billion, an increase of nearly $3 billion 
or 15 per cent during 1952, Installment credit accounted 
for most of the gain during the year. 
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On Amending the Taft-Hartley Act 


By SYLVESTER PETRO, Associate. Professor of Law, New York University 


dk HE TAFT-HARTLEY ACT has been 
largely a failure in own 
express objectives, and this failure is owing 
The act 
apply to labor unions the rules which effec 
tively govern the conduct of all other per 
sons or institutions in this country in the 
pursuit of their own interests. The argu 
ment of this paper is that the Taft-Hartley 
Act needs to be strengthened. 


The failure of the act is 
depth, to many causes. But 


terms of its 


to one basic deficiency: does not 


traceable, in 
those of con 
cern here are all subject to one generaliza 
tion. The act y tightly and 
coherently the practical measures which its 
own policy and the logic of that policy 
require, The policy of the Taft-Hartley 
Act is, basically, traditional liberalism and 
its legal and economic subpolicies, the rule 
of law and free-market capitalism. The 
fundamental flaws in the act trace directly, 
although perhaps not ultimately, to its fail- 
ure to apply the inherent logic of traditional 
liberalism. Weak and faulty draftsmanship 
is only a superficial and relatively unim- 
portant flaw in the act. Basic and important 
are (1) the act’s failure clearly and un 


fails to embody 


equivocally to deny unions the special privi 
lege of engaging in conduct legally allowed 
to no other organization; and 
(2) the closely related 


“administrative discretion” 


person ofr 
failure to replace 
with the rule of 
law in labor relations.’ 


This is not that the 
failures were the product of oversight o1 


necessarily (oO say 


lack of understanding. On the contrary, 
there is reason to believe that at least some 
of the Taft-Hartley 
entirely aware of the practical 
required by a traditional liberal 
relations, and that the 


proponents ol were 
measures 
policy in 
her e 


labor failures 


charged to the act were the product simply 
of political exigency. But hope 
eternal. Political considerations 

always militate against a comprehensive in- 
corporation of traditional liberal measures 
in the national labor policy. The 
may one day conclude that it is too costly to 


springs 
may not 


country 


operate forever in a state of frenetic con 
fusion, with special privilege as the guiding 
policy. When and if such a day 
will be well to have at hand some acquaint 
ance with the relationship of traditional 
liberalism’s rule of law market 


arrives, it 


and free 





1 Documentation of a brief general study, such 
as this purports to be, poses some extremely 
difficult problems. Full presentation and de- 
tailed analysis of all the authorities involved 
in the features discussed or criticized would be 
impossible as well as unduly burdensome in an 
argumentative paper like this Whenever it 
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seems particularly desirable or appropriate, 
however, reference is made to material which 
has a bearing on the point in issue or which 
amplifies a position which time and space re- 
strictions here have permitted only an ex- 
tremely summary treatment. 
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principles to the problems of labor relations. 
The sad experience resulting from the 
Taft-Hartley Act’s failure to espouse whole- 
heartedly the rule of law and free-market 
principles will then be useful. 


Taft-Hartley and the Free Market 


Free-market principles are simple ones. 
All persons must be free to engage or not 
to engage in all peaceable productive activ- 
ity, subject to broad and generally appli- 
cable rules of the game. This means in 
labor relations that persons have a right to 
sell their labor or not to sell their labor, 
and to attach price or other conditions to 
the sale. These rights are, or should be, 
universal. If I price my labor at a level 
satisfactory tc myself, I am exercising a 
privilege granted by the free market. But if, 
while doing so, I take action which denies 
a similar privilege in others, I am destroy- 
ing the free market for them. So, if my 
fellow workers and I decide to strike be- 
cause we are dissatisfied with current wages 
or working conditions, we are exercising 
a free-market privilege. But if, while strik- 
ing, we take steps designed to restrain 
others from working at the wages or under 
the working conditions which we have re- 
jected, we are destroying the free market, 
as far as those others are concerned.’ 


These principles control the Taft-Hartley 
Act—but only to a certain point. Thus the 
act clearly states in Section 7 that em- 
ployees have a right to engage in or to 
refuse to engage in concerted activities; 
and in Section 8 (b) (1) (A) that unions 
commit an unfair practice where they re 
strain or coerce employees in the exercise 
of the rights granted by Section 7. These 
provisions might well have been read as 
prohibiting all picketing in connection with 
strikes, even in connection with primary 
strikes, since picketing is plainly coercive 
of the right to refuse to engage in con- 
certed action.* In fact, the framers of the 
Wagner Act expressly said that they refused 
to outlaw union restraint or coercion of 
employees because they feared that to do 
so would induce the courts to hold that all 
picketing was unlawful. So, when the 


framers of Taft-Hartley proceeded to out- 
law union restraint or coercion, one might 
properly infer that they intended the result 
that the framers of the Wagner Act had 
feared. On the other hand, there is no 
explicit evidence that the framers of Taft- 
Hartley intended to outlaw all picketing. 
Indeed, the insight to be gathered from the 
proviso to Section 8 (b) (4) suggests the 
contrary, at least in connection with other- 
wise lawful strikes called by a majority 
union. 

The civilized good sense and the liberal- 
ism which created free-market concepts 
require the total elimination of picket lines.’ 
It is all very well for some judges and 
members of the National Labor Relations 
3oard to discount the viciousness, the vio- 
lence and the intimidating insults steadily 
produced by picket lines as mere unimport- 
ant manifestations of “animal exuberance.” 
3ut when the problem is given 
thought, it must become plain that society’s 
stake in peace is too high for such detached 
sophistry. There is, in fact, nothing closer 
to the heart of civilization than the absolute 
outlawry of violent, coercive methods of 
pursuing self-interest. There is no civilized 
society in any proper sense to the extent 
that violent and coercive methods of pu: 
suing self-interest are institutionalized and 
condoned. Only a moment’s reflection is 
needed to clarify and emphasize this point 
or a rereading of the Duke of Burgundy’s 
lines, toward the end of Henry V’. 

To the extent that the Taft-Hartley Act 
condones picketing, therefore, it is incon- 
sistent with itself, and with the free-market 
principles which provide its basic orienta- 
tion. Furthermore, it is to that 
responsible for the violence and the depre- 
dation which have marred the country, in 
the last five or six years, from 
coast and from north to south, in innumer- 
able picketing situations. Had there been 
no picketing, there would have been no 
violence. It is as simple as that. Further 
more, let those who see in this approach the 
ugliness of illiberality consider the strong 
possibility that 
may well associate strikes themselves with 


serious 


extent 


coast to 


nondiscriminating persons 
the violence which is properly attributable 








?For fuller discussion of the place of free- 
market principles in labor relations, see 2 
Labor Law Journal 403, 483 (June and July, 
1951). 

* Work cited at footnote 2, at p. 323 (May, 
1951), and at p. 803 (November, 1951). 
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4H. R. Rep. No. 1147, 74th Cong., 1st Sess. 
(1935), at pp. 16-17; S. Rep. No. 573 on S, 1958, 
74th Cong., Ist Sess. (1935), at p. 16. 

5 Subject of course to the Supreme Court's 
analysis in American Steel Foundries v. Tri- 
City Central Trades Council, 257 U. S. 184 
(1921); ef. 2 Labor Law Journal 483 (July, 
1951). 
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For too long a time we have been 
trying to sell safety on the basis that 
it is the economical thing; it reduces 
man-hours of lost time; it may save 
the life and limb of your own child 
or yourself. It seems to me that it 
is time that we make clear to people 
that safety is a moral issue and that 
it is just as immoral for a person to 
resort to unsafe practices as it is for 
a person to resort to robbery or 
murder. ‘Thou shalt not kill’’ is 


just as much a law for car drivers, 
for plant managers, for building 
designers as it is for bandits.—Pro- 
fessor Leland S. Hobson, 
State College. 


Kansas 





to picketing, not to strikes. A recent article 
by Mr. Westbrook Pegler, for example, 
demonstrates how easy it is to slip from the 
accurate observation that much picketing 
amounts to “criminal insurrection” to the 
plainly erroneous conclusion that there is 
nothing sacred in the right to strike.* Mr. 
Pegler to the contrary notwithstanding, 
there is much good sense and social value 
in the traditional liberal position that the 
right to strike must be preserved at all 
costs, always assuming that the strike is 
lawfully conducted for a lawful objective 
The great danger is that by insisting now 
upon the right to coerce, the far more 
precious right to strike may ultimately be 
lost. 


As another example of the inconsistency 
of Taft-Hartley with its own traditional 
liberal principles, take the case of overtly 
“peaceable” picketing for recognition or 
organizational purposes. A good case can 
be made out for the argument that, properly 
construed, Taft-Hartley does outlaw such 
picketing.’ But, if so, the outlawry has 
not been sufficiently inescapable to force the 
NLRB to hold accordingly. And to the 
extent that the NLRB has been able to 
avoid holding such picketing unlawful, the 
act is inadequate. It is inadequate in this 
regard because it is impossible to justify 


the compulsion to union membership whiclt 
organizational and recognition picketing 
amount to. Such picketing coerces em- 
ployees in the exercise of the right, granted 
by Section 7, to refrain from joining a labor 
organization.” Indeed, it is the worst, in- 
asmuch as it is the most widely used, form 
of such coercion. Therefore, since it has 
been held permissible under Taft-Hartley, 
the act is, in one form or another, to blame. 
It is to blame—if it intended to outlaw such 
picketing—in not making the outlawry per- 
fectly clear, or in not abolishing the NLRB 
and substituting a genuinely judicial agency 
whose fidelity to Congressional purpose, 
while it could never be insured, would at 
least be more probable. On the other hand, 
if the act was not designed to outlaw such 
picketing, it is deficient in the sense that 
it failed in a most important respect to 
follow through on its own logic. 


The act implements traditional liberal 
opposition to coercion of union membership, 
to some extent, by its prohibition of the 
closed shop; but it violates traditional 
liberalism by its condonation of the limited 
union shop. Reasonable minds may diffe1 
as to the importance of the latter. One 
might say, in fact, that the act does not, 
at bottom, ever permit the compvlsion of 
union membership; that it permits only the 
compulsion of the payment of union dues 
Yet even this amounts to a condonation of 
an undue degree of compulsion. It is very 
difficult to make out a genuinely 
forcing a man to pay 
union, which he does not wish voluntarily 
to join, as a condition to his employment 
Even that much compulsion puts the union 
in the category of a taxing agency—an arm 
of government. Far-seeing unionists, as 
well as traditional liberals, might well ob- 
ject to the placing of unions in that cate 
gory. Traditional liberals will unequivocally 
resist any governmental action which tends 


good 


case for dues to a 


to impose or to sanction conditions on em 
ployment, even the that an 
employee must union in 
order to keep his job. 


requirement 
contribute to a 


One of the many ironies in the 
political scene is that perhaps the 
clearly defensible free-market feature of the 
Taft-Hartley Act is likely to be modified 
soon. The act that strikers 
shail not be eligible to vote in a representa- 


current 
most 


now declares 





*New York Journal American, January 4, 
1953, p. 4-L. 

™For an excellent analysis of the whole prob- 
lem, see 20 University of Chicago Law Review 
109 (1952). See also 2 Labor Law Journal 803 
(November, 1951). 
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8In Perry Norvell Company, 80 NLRB No. 47 
(1948), the NLRB held that nothing in the 
Taft-Hartley Act makes recognition picketing 
bv a minority union an unfair practice where no 
other union has been certified. 

® Articles cited in footnote 7. 








Price controls we have today are not 
as effective as they should be. But 
that does not justify discarding them. 
Instead, they should be strengthened 
to check effectively the ever-rising 
cost of living. 

——AFL President George Meany 





tion election where they are not entitled to 
reinstatement in the pliant in which the 
election is to be held.” This section is 
operative in the situation where an election 
is held after a strike has been called and 
the employer has replaced some or all of 
the strikers, as he had a complete right to 
do under the Wagner Act and continues to 
have under Taft-Hartley.” 

The reasoning behind the confirming of 
this right of the employer to replace economic 
strikers, scarcely ever properly explained, 
is vital in understanding the significance of 
the Taft-Hartley measure in question, and 
of the real nature of the demand by unions 
for its repeal. Two lines of traditional lib- 
eral thought converged to establish this 
right of replacement of economic strikers. 
In the first place, the right was an expres- 
sion of the social interest in preserving to 
employers their right to continue production, 
and to workers their right to offer their serv- 
ices at will. In the second place, the right 
of employers to replace strikers or of other 
workers to apply for the jobs the strikers 
had vacated represented a typical, liberal, 
free-market check on union de- 
mands; the thinking here being that the 
situation in the labor market would tend to 
moderate union wage demands, just as the 
competitive situation in the product market 
tends to keep prices in line: An intelligently 
run union would be discouraged from strik- 
ing for substantially higher wages when 
there were workers available and willing to 
take jobs at the current wages, just as an 
intelligent business man is discouraged from 
raising the prices of his products when his 
competitors are inclined to sell at current 
or even lower prices. 


excessive 


The Supreme Court’s confirming of the 
right to replace economic strikers thus ap- 
pears as one of the soundest, most sensible, 
and most liberal features of the National 
Labor Relations Act. Like all traditional 
liberal measures, it intelligently implements 


the American ideals of personal freedom 
and social productivity. Without in any 
way restricting the right to strike, it at- 
tends at the same time to the social interest 
in continued production at a wage level 
which uncoerced workers find satisfactory. 
No one does or can coerce people to take 
jobs which union members choose to vacate 
in striking for higher wages; certainly em 
ployers are in no position to coerce them. 
When those people apply for jobs which 
strikers have vacated, they are merely ex- 
pressing a personal desire to work at exist 
ing wages—a much entitled to 
social approval as the desire of the union 


desire as 


to compel a wage increase by its concerted 
withdrawal from work. A union whicl 
calls a strike for higher 
when other workers are 
jobs at existing wages is in 
either arrogantly or simply unintelligently. 
When the same union seeks by coercion and 
compulsion to keep other workers from 
taking the jobs vacated by the strike, it is 
acting antisocially as well. 


time 
take 


acting 


wages at a 
willing to 
fact 


Unions have a natural right to be both 
unintelligent end antisocial, as well as ar 
rogant. But when they choose to exercis« 
that right they are scarcely in a position to 
complain if society should take reasonable 
steps to defend itself against the stupidity 
and to discourage the antisocial conduct 


This is the relevant context for discussion 
of the Taft-Hartley measure which provides 
that strikers not entitled to 
are not eligible to vote in a representation 
election in the bargaining unit which 
have voluntarily left. In 
examples of audacious nonsense of modern 


reinstatement 


they 
one of the best 
times, the unions have called this a “union 
busting” This is the 
saying that society is somehow 
deciding to refuse to encourage unintelligent 
union conduct. When unions call the mea 
sure in question a “union busting” 


measure. Same as 


vicious in 


device 
they are insisting on being specially privi 
leged to continue in power notwithstanding 
their demonstrated incompetence. Society 
has a strong interest in safeguarding the 
right of employees to self-organization; but 
it has no sensible interest in encouraging 
stupid union conduct. If a union is “busted” 
while the measure in question is law, it is 
the union’s own conduct, not the law, which 
To permit strikers to vote 
elections in 


(Continued on page 153) 


is responsible. 


in representation bargaining 





” Section 9 (c) (3). NLRA:;: cf. Pipe Machinery 
Company, 76 NLRB 247 (1948). 
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11 NLRB v. Mackay Radio 4 Telegraph Com- 
pany, 1 LABOR CASES { 17,034, 304 U. S. 333 
(1938). 
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Needed—A New Start 


on National Labor Relations Law 


By EMILY CLARK BROWN 


FTER MORE than five years of expe 
CXrience with the Taft-Hartley Act a 
thorough reappraisal of federal labor rela- 
tions law is needed. This means not just 
pruning, or minor changes where experi- 
ence has made clear the defects in the law, 
but a basic reconsideration, whether the 
legislative process is one of “amendment” 
or of “repeal.” The flood of journal articles 
on phases of labor law shows the far-reach- 
ing character of federal regulation in this 
field and the extreme complexity of the law. 
It is well to pause and take a fresh look at 
these developments. Is such extensive fed- 
eral control desirable? Is there a real case 
for federal regulation of so many details? 
Is a law under which so many fine-spun 
legal distinctions must be made as to the 
lawful and unlawful in the field of industrial 
relations either desirable or necessary? 

I shall argue that the federal labor rela- 
tions law should be simplified and clarified, 
that it should prescribe only the most essen- 
tial regulation of unions and employers, the 
most essential protection of the rights of 
individuals, unions, employers and the pub- 
lic. It should leave unions and managements 
free to work out through collective bargain- 


Needed—A New Start 





MORE THAN SUPERFICIAL REPAIRS 
ARE NEEDED TO GET FEDERAL LAW 
ON LABOR IN GOOD WORKING 
TRIM. ONLY A BASIC OVERHAULING 
FROM THE GROUND UP WILL DO 





ing, in accordance with their own needs, the 
details of the arrangements under which 
they live and work together, so long as they 
do not infringe clear rights of others. Any 
limitations upon activities of management 
or unions should be clear and equitable and, 
therefore, acceptable to reasonable men in 
both groups. The law should be adminis- 
tered by a Board free to use its well-informed 
discretion to achieve efficient operations and 
sensible and fair application of the law to 
the cases before it. 


In other words, a mass of underbrush 
needs to be cleared out, so that people now 
caught in tangled thickets of legalism can 
see their way through the woods, chose their 
paths and find their way to mutually accept- 
able ways of getting on together. All this 
could be done under a law which would estab- 
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The author is professor of economics, Vassar College. 
She is coauthor, with H. A. Millis, of From the Wagner 
Act to Taft-Hartley, and was operating analyst for 


the National Labor Relations 


Board, 


1942-1944 





lish a relatively few, simple and clear rules of 
the road and canons of decent, civilized be- 
havior with due regard to the rights of others. 


The assumptions and principles of the 
new legislation should be clear and explicit. 
They would be somewhat different from 
those of the 1947 legislation. The first 
principle that I would assert is that unions 
are here to stay, and that they are neces- 
sary and desirable in a democratic society 
which seeks to maintain an economy based 
on free enterprise. The implicit assumption 
of Taft-Hartley that unions are “too strong” 
and need to be cut back to size, in the inter- 
est of “balance,” should be rejected. The 
second is that the basis of a democratic 
labor system is the right of employees by 
majority vote and without coercion to make 
their own free decisions as to organization 
and collective bargaining. This right still 
needs protection by the government, at 
some points against employers’ antiunion 
activities, and at others against coercion by 
unions. 


The third principle is that minorities and 
individuals cannot be allowed to override 
majority rule. The attempt, implicit in 
Taft-Hartley, to treat the interests of mi- 
norities and of individual bargaining as of 
equal public importance to those of majority 
rule and collective bargaining, should end. 
Minorities and individuals should, however, 
be assured reasonable rights of protest and 
of protection against arbitrary action by the 
majority. 

The fourth principle is that, except rarely 
where a clear case is made to the contrary, 
details of labor relations are better left to 
management, workers and unions to work 
out for themselves. In general, government 
should not restrict or regulate the collective 
bargaining process or the agreements which 
result. In general, unions and employers 
should be free to use their economic power 
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in labor disputes, in the interest of achiev- 
ing workable settlements suitable to the 
needs of the particular situation. Govern- 
ment’s chief role is to assist and encourage 
the private settlement of disputes. Its coer- 
cive role should be reserved for only the 
extreme case. 

Finally, where abuses by either employers 
or unions create danger to individuals, groups 
or the public sufficient to justify federal 
intervention, the remedies must be wel! 
adapted to the ends sought and avoid any 
broader regulation than is essential to meet 
the particular problem. 

Tested by these principles, the Taft- 
Hartley Act has many defects, in spite of 
such achievements as checking abuses under 
union-security agreements and unjustifiable 
boycotts. The most serious defects can be 
summarized under two points. The act 
weakened the basic protections against anti- 
union activities of employers and encouraged 
a continuation of conflicts over organiza- 
tion. Second, it brought the government 
much farther into the regulation of collec- 
tive bargaining and of union activities than 
ever before, far beyond any need shown. 
Thus it weakened the opportunity and in- 
centive for management and unions to work 
out their problems themselves. A _ third 
point is that some of the detailed specifica- 
tions on administration and on substantive 
law interfered with good administration and 
with needed flexible application of the 
principles of the law to the facts of indi- 
vidual cases. 

The Taft-Hartley Act has had less ad- 
verse effects upon unions than was feared 
by many—or probably hoped for by some 
of its supporters. This reflects not only the 
existence of continued high levels of em- 
ployment, but also the good sense of many 
employers who preferred to continue work- 
ing out their relations with the unions, 
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rather than attempting to “cut them back” 
with the help of the new law. The attempt 
to change long established and accepted 
practices of unions and employers, however, 
notably in regard to union security, and to 
some extent at other points, led to wide- 
spread bootlegging. Sometimes it resulted 
in slight changes in practice to meet the 
letter of the law without giving up the 
fundamental of workable relationships. The 
law had unfortunate effects in turning at- 
tention of many employers and unions to 
technicalities and legalistic distinctions, 
rather than to more constructive efforts to 
solve their own problems jointly. For- 
tunately, after a period of conflict and con- 
fusion, most of them found ways to get on 
about their business without too much in- 
terference from the law. This is in spite 
of the law, however, in large part—not 
because of it. An unnecessarily high price 
has been paid for the constructive results 
of some parts of the legislation. 


All this points to the need for new legis- 
lation. The best law would be one worked 
out by unions and union employers. Pos- 
sibly considerable agreement could be 
reached on the outlines of new legislation 
in a carefully planned conference of mem- 
bers of these groups and _ well-informed 
representatives of the public. In any event 
it is to be hoped that new legislation will 
be written in an atmosphere conducive to 
realistic consideration of what is just and 
workable and what will promote peaceable 
and constructive relationships. It is to be 
hoped that a new law, reflecting coopera- 
tive efforts for fair and sound legislation, 
will have the wide acceptance which is 
necessary if it is to achieve its purposes, 

Every section of existing or proposed 
legislation should be carefully considered 
in the light of such principles as those 
above. Space permits here, however, as a 
contribution to the discussion, only brief 
statements of the issue on some of the 
major points in controversy, with sugges- 
tions of possible policy in accord with these 
principles. 


Jurisdiction 


The major issue as to jurisdiction which 
needs clarification and resolution is whether, 
in general, federal policy in regard to rights 
established by the National Labor Relations 
Act should rule to the exclusion of state 
action in the industries covered by federal 
law. These basic rights are of such im- 
portance for industrial relations that there 
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is a strong case for national uniformity. 
The federal standards of protection of 
rights should be maintained against en- 
croachment by state legislation or state 
courts, by making clear that federal juris- 
diction is exclusive in these areas. 


A second issue relates to the extent of 
centralized administration, how far it is 
either feasible or necessary, from the budg- 
etary or the industrial relations standpoint. 
Perhaps the best solution, though not en- 
tirely satisfactory, is for the NLRB to con- 
tinue to define the jurisdiction which it will 
assert and to refrain from acting in cases 
of relatively little effect on commerce. In 
any event, to permit state boards to handle 
cases in industries which are of primarily 
local significance would relieve the NLRB 
of part of its load of less important cases, 
and leave field for desirable experi- 
ment and administration by the states. The 
NLRB should accordingly receive authority 
to use its discretion in ceding jurisdiction, 
by agreement with state agencies, without 
any arbitrary limitation 
of the state law with federal law. 


some 


as to consistency 


Administration 


Here the issue is whether the present de- 
tailed regulation of major and minor points 
of NLRB administration is either neces- 
sary or justified. Experience points to a 
negative answer and to reliance on the ade- 
quate safeguards provided by the Admin 
istrative Procedure Act. A unified policy 
and administration should be provided te 
avoid any possibility of recurrence of the 
disastrous conflicts and delays which took 
place under the first general counsel. If 
felt necessary, provisions guaranteeing the 
independent processing of cases at different 
stages could be included. If, however, the 
independent general counsel should be kept, 
the law should be more explicit as to the 
division of responsibilities, especially over 
staff and finances, and the relations between 
3oard and general counsel. Provision should 
be made for case of 
lock between them on policy questions. 


a solution in a dead- 


In addition, the Board should be freed 
of such detailed regulations as the prohibi- 
tion against the employment of any lawyers 
except as legal assistants to the individual 
3oard members. This would permit any 
desired centralizing of the review function 
which would increase efficiency. It would 
permit also the provision of legal assistants 
in the trial examiners’ section as an aid to 
efficient operation. The agency, with its 
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heavy case load and the ever-present prob- 
lem of delay, should be free to experiment 
with new administrative devices for the 
most efficient use of its funds and personnel. 
It could then avoid any wasteful duplica- 
tion, encourage the informal disposition of 
cases in the field under a unified policy 
established by the Board and provide a 
decision-making process aiming at the most 
efficient, equitable and consistent handling 
of the formal cases which must reach the 
Board itself. 


Representation Cases 


Limitation upon administrative discretion 
is the main question here. To what extent 
are the detailed rules in this field essential 
Congressional determinations of basic policy? 
To what extent are they improper limita- 
tions upon the Board’s discretionary power 
to administer efficiently and apply the law 
fairly and realistically to the needs of par- 
ticular cases? Experience indicates that 
such matters as prehearing elections or 
other administrative details are better left 
to the Board. It is questionable whether 
so many rules as to the make-up of units 
for collective bargaining should be included, 
although such a major issue as that con- 
cerning foremen should be decided by 
legislation. The limitation as to strikers’ 
voting, now widely recognized as unfair, 
should certainly be rembved. The difficult 
questions in this area, with a still divided 
and competing labor movement, can better 
be dealt with administratively than by de- 
tailed legislative rule. 


Unfair Labor Practices 
of Employers 


In regard to unfair labor practices, both 
of employers and of unions, the main ques- 
tion is: What practices should be prohibited 


by federal law? It must also be asked: 
Can these be effectively prevented, and can 
this be done without going farther into 
regulation of industrial relations than is 
desirable or necessary? Issues as to refusal 
to bargain and as to discrimination and 
union security affect both employers and 
unions and will be discussed below. The 
major policy question of free speech needs 
reconsideration and a more realistic solu- 
tion. If the prohibition against employers’ 
restraint or coercion of employees is to be 
effectively enforced, the NLRB needs free- 
dom to decide whether under all the cir- 
cumstances the speech in question is coercive. 
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There is need for consideration also of 
whether some of the details as to evidence 
and court review may not unduly hamper 
the effort to enforce compliance with the act. 


Union Security and Discrimination 


Here is a major test case as to the char- 
acter of federal regulation. The issues: 
Can and should an established practice as 
to union security, which many unions and 
employers find suitable to their needs, be 
prevented by legislation? What are the real 
abuses, if any, which should be remedied 
by federal law? How can these be remedied 
without unnecessary interference with the 
freedom of employers and unions to find 


solutions for their own problems? 
Experience shows clearly that the at- 
tempt to upset practices which are not con- 
sidered improper by those who have used 
them leads to subterfuge and widespread 
disregard, as wel! as to conflicts over at- 
tempts to adjust to the new regulation. A 
better approach to the problem is needed. 
Apparently the real abuses aimed at are of 
two sorts: (1) coercion of employees to 
join unions against the will of the majority 
of the employees involved; and (2) restric- 
tion of job opportunities by arbitrary denial 
of membership or expulsion from member 
ship by unions under union security agree- 
ments. The first adequately 
met by protection of the right of the major- 
ity. The union entering into such agree- 
ments must be a majority representative. 
Freedom to shift union affiliation or to 
discard a union representative can be pro- 
tected by the procedures of representation 
elections and by decertification and de 
authorization elections if desired, 


problem is 


The second problem could be met with- 
out prohibiting the closed shop, or limiting 
the freedom of employers and unions to 
union as an employment 
or to maintain hiring halls, where 
systems have proved their utility in an 
industry. Reasonable standards for the pro- 
tection of job opportunities for individual 
employees could be established, with provi- 
impartial tribunal 


use the agency 


these 


sion for appeal to an 
against arbitrary exclusion from union 
membership and from jobs. Perhaps Taft- 
Hartley’s technique as to jurisdictional dis- 
putes could be used here. The act could 
encourage the establishment of private 
agencies by unions, or by employers and 
unions jointly, to hear and decide appeals 
against arbitrary expulsions or exclusions 
from unions. But where no such independ- 
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ent tribunal is set up, then the NLRB 
should be empowered to hear and decide 
such cases. Discrimination by either unions 
or employers in violation of the established 
standards should be made an unfair labor 
practice. 

It is submitted that a solution along some 
such meet the 
problem and avoid futile interference with 
the freedom of industry and labor to solve 


lines as these would real 


their own problems. 


Refusal to Bargain 


Another major test as to the extent of 
governmental intervention in collective bar- 
gaining is involved in the refusal-to-bargain 
clauses. The question is how to prevent 
refusal of either 
faith and at the same time avoid undesirable 
regulation of the and content of 
collective bargaining. Part of the difficulty 
removed by the elimination of 

regulations of the content of 


side to bargain in good 


pre cess 


would be 
undesirable 
contracts, such as those in regard to types 
security. Then there would be 
less, if any, occasion for judgments as to 
the legality of clauses sought or included 
in contracts, as a basis for findings of 
refusal to bargain in good faith (or of 
whether a contract is a bar to an election), 


of union 


A second difficulty is the attempt of the 
NLRB and the courts to define the required 
scope of collective bargaining. Going be- 
yond the requirement of bargaining in good 
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faith on the commonly accepted subjects, 
decisions have defined, or rejected, additional 
subjects on the borderlines of collective 
bargaining practice, on which bargaining 
may be required. On this highly contro- 
versial subject, it is submitted that the 
result of present practice is undue inter- 
ference with collective bargaining. As col- 
lective bargaining develops, the subjects 
covered extend to one area in one industry, 
elsewhere and differently in others, on the 
basis of needs seen and agreed upon. Ex- 
tension of the borderlines of areas of joint 
agreement had better be done by collective 
bargaining itself. Self-restraint by the 
NLRB in defining the required scope would 
be desirable. Possibly the “terms and con- 
ditions of employment” on which bargain- 
ing is required should be defined in some 

“in line with general practice”’— 
so as to reduce this interference with col- 
lective bargaining; but the use of the 
refusal-to-bargain should still be 
against employers who fail to 
honor their basic obligation to seek agree- 
representatives of their 


section 
possible 
ment with the 
employees 


Union Unfair Labor Practices: 
Unlawful Strikes and Boycotts 


On these matters, the important issues as 
to union security and refusal to bargain 
have already heen discussed. The prohibi- 
tion of restraint or coercion by unions 
raises the issue as to whether policing of 
the extreme cases of violence and coercion 
function of the federal 
government or, if so, whether it can be 
effectively controlled by the administrative 
process. Although the answer seems to be 
negative, it may be that this provision 
serves a useful purpose in supporting the 
right of employees to be free of coercion, 
subtle 


by unions is the 


in either these or more ways, from 
any source. 

Also in of reconsideration is the 
complex and unclear Section 8 (b) (4) on 
unlawful strikes and boycotts. The question 


is how to define and prohibit coercive use 


need 


of economic power for purposes contrary to 
the policies of the act, and yet leave unions 
free to use their economic weapons where 
needed for the self-protection of groups 
with common interests. There can be little 
objection to the prohibition of boycotts to 
force an employer to violate the law by 
recognizing a minority union; or perhaps 
even of the boycott to force an employer 


to recognize a union unless it has been 
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certified, But the broad prohibitions of Sub- 
section A are too sweeping, uncertain and 
restrictive of justifiable self-help activities. 
They have resulted in the drawing of deci- 
sional lines between primary and secondary 
conduct which are highly technical and 
uncertain. The sophisticated union finds 
ways to achieve its objectives by careful 
modification of tactics, without change in 
the substance of the action. Such regula- 
tion, which depends on technicalities for 
reasonable enforcement, is highly question- 
able. On the basis of experience it should 
be possible to draft a provision to outlaw 
any types of secondary boycott that are 
clearly unreasonable; but the provision 
should avoid regulation that leads inevitably 
to skillful evasion where those concerned 
believe firmly that their purposes are not 
unreasonable. 


Finally, in these as in other unfair labor 
practice cases against either employers or 
unions, it is desirable for effective admin- 
istration that the NLRB have the right, 
where it finds it of sufficient importance, to 
petition for an injunction ta stop the chal- 
lenged action during the handling of the 
case. But the provision for mandatory 
injunctions is ineauitable and unreasonable 
and should be eliminated. 


Prohibition of jurisdictional strikes over 
work assignments raises the issue of how 
the dispute itself is to be settled. This 
issue is unresolved in present legislation. 
An award of work to one union, whether by 
a private adjustment agency or by the 
NLRB, is tantamount to awarding a closed 
shop, although this is illegal under the act. 
It is submitted again that to permit the 
closed shop would remove many sources 
of difficulty. The NLRB should be given 
clear authority to consider and determine 
on its merits any dispute as to work assign- 
ment, when no private agency has been able 
to adjust the dispute. 


Filing Requirements 


Reconsideration 


is also needed on the 
question whether there should be pre- 
requisities for unions’ use of the facilities 
of the NLRB, such as the filing of financial 
reports and other documents and the filing 
of non-Communist affidavits by the union 
officers. The first issue is whether such 
prerequisites effectively promote the gen- 
eral purposes of the act or other important 
public purposes. The second is whether 
they are effective enough to justify the 
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A worker in Sydney, Australia, 
yawned on the job and dislocated 
his jaw. Was it an injury com- 
pensable by damages? The court 
Down Under said it was, calling it 
an industrial injury resulting from 
employment on a job so monotonous 
that the man could not help yawning. 





substantial cost and administrative difficul- 
ties introduced by the provisions. 


It is important to notice the real ad- 
ministrative difficulties which have followed 
from the complex, cumbersome and unclear 
filing requirements of the Taft-Hartley Act. 
It is difficult to be sure at all times that 
the unions, both local and international, 
whose cases are being processed, are con- 
tinuously in compliance. Also, uncertainties 
as to proper interpretation of the provisions 
and differences of opinion between the 
NLRB and the courts have jeopardized 
numerous cases after they had gone far 
through the administrative mill. 
course somewhat dif 
ferent for the two types of requirements 
As to the financial reports and other docu- 
ments, it is well known that most interna- 
tional unions publish financial reports—far 
more detailed ones than required by the 
act—and that reports to the members are 
common practice in most local unions. It 
seems very doubtful, therefore, whether 
the filing required by Taft-Hartley has had 
any substantial effect to justify the admin- 
iStrative cost and the interference with 
effective administration of the act. In the 
interest of avoiding futile regulation the 
provision might well be dropped. Possibly 
it would be desirable to have a code of 
democratic practices, written by the unions 
themselves, or embodied in the federal act 
to indicate duties of unions to their mem- 
bers, but without attempt at federal en- 
forcement. 


The issues are of 


Non-Communist affidavits pose a more 
complex set of probiems. Is their require- 
ment an effective means of promoting the 
public purpose of encouraging unions to 
free themselves from Communist leader- 
ship? Experience for more than five years 
indicates that they were relatively ineffec- 
tive, although the unions themselves have 
made progress in clearing out Communist 
control. Finally, one union leader has been con- 
victed, several others have been indicted for 
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filing false affidavits, and the NLRB has 
moved to revoke certifications and the 
compliance status of unions involved. But 
many questions remain. Is it sound to free 
employers to engage in unfair labor prac- 
tices against any union which has not filed 
these affidavits? Is it sound to require 
every union which bargains in industries in 
interstate commerce to file such affidavits 
for its officers if it is to have the protection 
of the national policy or the right to or- 
ganize and bargain? Or is the requirement 
only a prerequisite for filing petitions and 
charges, as appeared from earlier reading 
of this section? Is this an effective way 
to deal with the problem of Communist in- 
fluence at points where it might actually 
endanger national security in case of war? 
All such questions need to be considered 
and answered before it is concluded that 
this requirement is sound. It is difficult to 
believe that Communism in unions is a suf- 
ficiently wide-spread problem to justify a 
universal requirement of this sort. 


If any filing requirements are to be kept, 
they should be clarified, their administration 
greatly simplified, and every effort made to 
avoid interference with the policy of pro- 
tecting basic rights and encouraging the 
prompt settlement of labor disputes by the 
parties concerned. Any suggestion that 
the filing requirements should be extended to 
employers, in the interest of balance, is 
specious and should be rejected. It would 
only compound the cost and difficulty of 
administration, although there is no real 
problem needing federal action of this sort. 
It would do nothing about the defects, 
difficulties and problems that are evident 
in the requirements applied to unions alone 


Settlement of Disputes: 
National Emergency Strikes 


Finally, there is the difficult problem of 
national emergency strikes. Here the issue 
is: What governmental measures can be 
devised that will help to bring about agree- 
ment of the parties, so that potentially 
dangerous strikes will not endanger public 
health and safety or the welfare of the 
economy? Experience makes clear the 
necessity of avoiding kinds of interference 
that tend to delay bargaining. The key- 
stone of the program must be the media- 
tion service. Only on its recommendation, 
after an appropriate period of attempts to 
bring about agreement, should other devices 
be used. Probably the law should provide 
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a variety of such devices, which could be 
used when in particular disputes they offer 
hope of being successful. Voluntary arbi- 
tration, fact-finding with recommendations, 
possibly even seizure and injunctions or 
both for rare and obdurate cases, should 
be included in the list. Here, above all, it 
would be desirable to invite unions and 
employers in basic industries to propose a 
program which in their opinion would help 
in the settlement of their disputes. If they 
cannot do so, and Congress must write its 
own program, its emphasis should be not 
on delay or suppression of the strike but 
on constructive efforts to bring about the 
agreement of the parties which in the end 
is the only way really to settle any dispute 


Conclusions 


This discussion has tried to indicate the 
issues On some of the major aspects of 
legislation which need reconsideration and 
to recommend possible directions for their 
resolution. These and other major and 
minor points need analysis and detailed 
proposals for suitable legislative provisions. 
Among other questions needing considera 
tion are the exclusions from the protections 
and restraints of the act, the rights of 
strikers, and the requirements as to use of 
evidence and court review. There are other 
issues which need study, but preferably in 
some other context than that of labor rela- 
tions legislation, such as political contribu- 
tions and expenditures of unions and the 
safeguarding of welfare funds. 


Revision of federal labor relations legis 
lation, if based on such principles as those 
suggested here, would eliminate provisions 
that are unrealistic, poorly suited to deal 
with a particular problem or unfairly re- 
strictive. It would eliminate also regulation 
of collective bargaining itself and put its 
emphasis instead on the right and duty of 
the parties to collective bargaining to work 
out solutions for their own problems. It 
would result in a law, better balanced than 
either the Wagner Act or the Taft-Hartley 
Act, which could not dppear unjust to either 
side. It should, one hopes, receive the sup- 
port of the reasonable and fair men on both 
sides of the bargaining table. This is the 
way for the government to encourage the 
development of maturity in labor relations, 
as a basis on which a democratic and highly 
productive system can go forward. Has not 
the time come, after years of trial and 
error, for maturity also in our federal labor 
relations legislation ? [The End] 
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On Amending 


the Taft-Hartley Act 


Employer Free Speech 


THE “CATCHALL"’ APPROACH OF SECTION 8 (c) IS WRONG AND 
SHOULD BE ELIMINATED FROM THE LAW, SAYS MR. ELKOURI, 
WHO QUESTIONS THE NEED FOR ANY FREE SPEECH PROVISION 





HE CLAMOR of labor for “freedom 

of speech” to publicize the existence of 
disputes is vigorously challenged, and pos- 
sibly equalled, by that of management for 
freedom to “speak its mind” on labor poli- 
cies and problems. The original National 
Labor Relations Act’ made no mention of 
employer “free speech,” leaving to the NLRB 
and the courts the development of doctrine 
surrounding this paramount employer inter- 
est. Without retracing this development,’ 
it suffices for the purposes of this article 
to note that as of the period immediately 
preceding the Taft-Hartley amendments * 
the employer, while generally permitted to 
express his views on labor problems and 
policies, was subject to challenge for his 
statements, oral or written, in four principal 
possible respects: 

(1) The statement itself might be an un 
fair labor practice as constituting interfer- 
ence with, restraint or coercion of rights of 


employees under the act.* Such effect might 
appear on the face of the statement or, while 
not thus evident, might appear when the 
statement. is considered in the light of the 
“totality of the employer’s activities during 
the period in question.” * Thus, a statement 
not coercive per se might be held unfair if 
uttered in a context of antiunion activity. 
(2) Although not itself unfair, the statement 
might be used as evidence of some other 
unfair practice. (3) Under the “captive 
audience” doctrine the employer might, by 
requiring his employees to hear- his state- 
ments during working hours, be guilty of an 
unfair labor practice. (4) In representation 
cases employer statements made prior io 
the voting might be grounds for setting 
aside the election. 

The theme behind the doctrine heretofore 
outlined is that while the First Amendment 
to the United States Constitution guarantees 
freedom of speech and press,’ it is a relative 








149 Stat. 449; 29 USC Secs. 151-166 (1935). 

? For background articles see Daykin, ‘‘The 
Employer's Right of Free Speech in Industry 
Under the National Labor Relations Act,’’ 40 
Illinois Law Review 185 (1945); Morgan, ‘‘Em- 
ployer’s Freedom of Speech and the Wagner 
Act,"’ 20 Tulane Law Review 469 (1946); Sins- 
heimer, ‘‘Employer Free Speech—A Compara- 
tive Analysis,"’ 14 University of Chicago Law 
Review 617 (1947). Nor is it the purpose here 
to recount the specific employer statements that 
have been tested for’ legality. For such a 
treatment, comprehensively done, see Daykin, 
‘The Employer’s Right of Free Speech Under 
the Taft-Hartley Act,’’ 37 Jowa Law Review 212 
(1952). For an excellent note on pre-election 
employer statements, see ‘‘Free Speech and 
Free Choice in Representation Elections: Effect 
of Taft-Hartley Act Section 8 (c),"" 59 Yale 
Law Journal 145 (1948). 

% Act of June 23, 1947, Ch. 120, 80th Cong., 
1st Sess. 

‘The test of illegality is not whether the 
coercion succeeded or if its objective failed to 
materialize, but whether the employer engaged 
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in behavior which may reasonably be inter- 
preted as tending to coerce employees in their 
rights under the act. (NLRB v. John Engel- 
horn & Sons, 6 LABOR CASES { 61,482, 134 F. 
(2d) 553 (CCA-3, 1943); Louisville Title Agency, 
85 NLRB 1344 (1949).) By the time the Taft- 
Hartley amendments were passed, the NLRB 
had reversed its earlier tendency to question 
all antiunion statements and was refusing, with 
increasing frequency, to base cease-and-desist 
orders on them. 

5 See NLRB v. Virginia Electric & Power Com- 
noeny, 5 LABOR CASES { 51,124, 314 U. S. 469, 62 
S. Ct. 344 (1941). 

®*See NLRB v. Ford Motor Company, 3 LABOR 
CASES { 60,086, 114 F. (2d) 905 (CCA-6, 1940), 
cert. den. 312 U. S. 689, 61 S. Ct. 621 (1941); 
Budd Manufacturing Company v. NLRB, 8 
LABOR CASES { 62,163, 142 F. (2d) 922 (CCA-3, 
1944); Thomas v. Collins, 9 LABOR CASES 
7 51,192, 323 U. S. 516, 65 S. Ct. 315 (1945); 
NLRB v. Montgomery Ward & Company, 11 
LABOR CASES { 63,406, 157 F. (2d) 486 (CCA-8, 
1946). 
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right, not absolute, to be exercised only to 
the extent that others are not injured there- 
by.’ Thus, the measure of permissible em- 
ployer speech under the original act was 
the constitutional principles surrounding the 
First Amendment. 

In contrast to the silence of 
act, the amended act provides in 
& (c) that “the any 
argument, or opinion, or the dissemination 
thereof, whether in written, printed, graphic, 
or visual form, shall not 
evidence of an unfair labor practice under 
Act, if such 
expression contains no threat of reprisal or 


the original 
Section 


expressing ol views, 


constitute or be 


any of the provisions of this 


force or promise of benefit.”* In several 
respects Section 8 (c) significantly changes 
previous doctrine and, it is believed, grants 


immunity beyond that accorded by the First 





7 See, for example, NLRB v. Crown Can Com- 
pany, 7 LABOR CASES { 61,822, 138 F. (2d) 263 
(CCA-8, 1943), cert. den. 64 S. Ct. 527 (1944); 
NLRB v. Pick Manufacturing Company, 7 
LABOR CASES { 61,618, 135 F. (2d) 329 (CCA-7, 
1943). Due to the economic power of employer 
over employee, statements made by the em- 
ployer may influence employee conduct much 
more than they would in absence of the em- 
ployment relationship. But for a challenge to 
this argument see NLRB v. Ford Motor Com- 
pany, cited at footnote 6, wherein it is de 
clared that, due to the extensive protection 
given employees by the act, the argument is 
no longer true. 

*The omission of the word ‘oral’ is no 
doubt due to an oversight. The NLRB has held 
that Section 8 (c) excepts from protection not 
only express promises and threats but those 
that are implied as well. (Beatrice Foods Com- 
pany, 84 NLRB 493 (1949).) Legislative history 
supports this conclusion, in that while the 
House bili on Sec. 8 (c) provided that state- 
ments could constitute or be evidence of an 
unfair labor practice only if they were ex- 
pressly coercive, this requirement was deleted 
from the bill as enacted. 

* The writer holds this view even though two 
courts of appeals have stated that Section 8 (c) 


Employer Free Speech 


Amendment.’ The remainder of this article 
will treat of the present status of employer 
“free speech” doctrine, which is in many 
will contain 
expression of the writer’s opinion thereot 


respects uncertain, and some 


Statements as Unfair Practice: 
Totality of Conduct 


Probably most persons approve the rule 
applied under both the original and amended 
that 
implied coercion are per se unfair.” We have 
noted that under the original act statements 
not in might be held 
unfair when considered in the light of the 
totality-of-conduct of the employer. As stated 
by the Supreme Court in the celebrated 
Virginia Electric case under the original act, 
“conduct, though evidenced in part by speech, 
may amount in connection with 
cumstances to coercion within the meaning 
of the Act. If the total activities of an em 
ployer restrain or coerce his employees in 


acts statements containing express 01 


themselves coercive 


other ci 


their free choice, then those employees are 
entitled to the protection of the Act.”” 
Two questions are presented: What is the 
present status of the totality-of-conduct doc 
And 


trine under the amended act? what 


should its status be 


As to the first question, present status of 


the doctrine is confused. Moreover, legisla 


tive history adds to the confusion, for the 
act as adopted contains neither the Senate’s 


provision approving the doctrine, nor the 


House’s amendment rejecting it. It is re 


is no more than a restatement of the principles 
embodied in the First Amendment. See NLRB 
v. LaSalle Steel Company, 17 LABOR CASES 
{ 65,467, 178 F. (2d) 829 (CA-7, 1949): NLRB wv 
Bailey Company, 17 LABOR CASES ‘ 65,597, 180 
F. (2d) 278 (CA-6, 1950) 

” Certainly, where the reasonable and in- 
evitable inference from a statement is coercion, 
it should be unfair per se although the threat 
is implied rather than express 

11NLRB v. Virginia Electric 4 Power Com- 
pany, cited at footnote 6. The Court held that 
the statements in question were not, standing 
alone, coercive and that the act did not enjoin 
the employer from expressing its view on labor 
policies or problems. Accordingly, the case was 
remanded for consideration of the statements in 
light of the surrounding circumstances. The 
NLRB's subsequent findings included the state- 
ments not in isolation, but as part of a pattern 
of action constituting interference and coercion: 
the Supreme Court thereafter ruled that the 
NLRB's new order should be enforced (Vir- 
ginia Electric & Power Company v. NLRB, 7 
LABOR CASES { 51,161, 319 U. S. 533, 63 S. Ct. 
1214 (1943).) 
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freshing to note, however, that the trend 
of court decisions under the amended act 
predicts continued validity of the doctrine. 
For instance, one court of appeals appears 
clearly to have rejected the contention that 
it is invalidated by Section 8 (c).” Other 
courts of appeals, too, have used language 
frequently associated with the doctrine.” 

The NLRB, on the other hand, takes the 
view that under Section 8 (c) noncoercive 
speeches no longer can be held unfair “be- 
cause at other times, and on other occasions, 
the employer has committed other unfai1 
labor practices”; * but it still takes the view 
that “words and conduct may be so inter- 
twined as to be considered a single coercive 
Act.” (Italics supplied.) 

Since the totality-of-conduct doctrine as 
stated in the Virginia Electric case envisions 
employer statements, innocent on the sur- 
face, coupled with “other circumstances,” 
that is, pressure exerted in other ways, it 
may well be that from a practical standpoint 
in many cases there is no considerable differ- 


ence between the basic effect of the NLRB 
view and that of the courts of appeals. In- 
deed, the apparent difference may result 
from use of different terminology to define 
essentially the same view. In any event, 
any real difference between the two views 
would appear to be one of degree—for ex- 
ample, as to how intimately the words and 
conduct must be “coupled” from the stand 
point of time, parties and the like.” 

While the trend of 
right direction, indicating present 
of the totality-of-conduct doctrine, all doubt 
should be removed regarding its status in 
this respect, since a statement, considered 
only as to the words it contains, might seem 
perfectly innocent, including neither threat 
nor promise. But, when the relation of the 
parties is considered, along with the sur- 
rounding circumstances, related statements 
and events, and the background of the em- 
ployer’s actions, the statement may be found 
to be part of a general pattern of employet 
action so coercive as entirely to destroy the 
action of the em 


decisions is in the 
validity 


freedom of choice and 


17 
ployees. 


Statements as Evidence 
of Other Unfair Practice 


Under the original act the 
mitted noncoercive statements, 
privileged, as evidence’ to show motive in 
cases involving allegedly discriminatory dis- 
and in other where motive 
might be significant 
action. Decisions under the 
indicate, however, that use of noncoercive 


NLRB ad- 


otherwise 


cases 
in judging 
amended act 


charge, 
employer 


statements as evidence of some other unfair 


labor practice is no longer permissible. One 
court of appeals has declared, for example, 





1% NLRB v. Kropp Forge Company, 17 LABOR 
Cases { 65,496, 178 F. (2d) 822 (CCA-7, 1949), 
wherein the court declared that even if state- 
ments in themselves contain no threat of re- 
prisal or promise of benefit, they may be 
considered illegal if the context in which they 
are made is such that employees are likely to 
interpret them as part of a general pattern of 
antiunion conduct. Also see, Sax, d.b.a. Con- 
tainer Manufacturing Company v. NLRB, 15 
LABOR CASES { 64,876, 171 F. (2d) 769 (CA-7, 
1948). 

%In NLRB v. Fulton Bag and Cotton Mills, 
16 LABOR CASES { 65.238, 175 F. (2d) 675, 677 
(CA-5, 1949), the court, in enforcing an NLRB 
order based on a finding that the employer had 
violated the act by interrogating employees 
about union activities, said in reference to 
Section 8 (c) that ‘‘when the questions and 
statements complained of are taken not merely 
by themselves but in the connection in which 
they are made,’’ the Board's findings were sup- 
ported by the evidence. Also see, NLRB v. 
Tennessee Coach Company, 20 LABOR CASES 


80 


{ 66,428, 191 F. (2d) 546 (CA-6, 1951). It might 
be noted that, as in the two cases just cited, it 
has been largely in cases involving employer 
inquiries about union activities that the courts 
have examined the context of speech activity 
It would seem, however, that if the doctrine 
is applicable there it should be equally appli- 
cable elsewhere. 

“NLRB, Thirteenth Annual Report (1948), 
p. 49. Also, Tygart Sportswear Company, 77 
NLRB 613 (1948): Mylan-Sparta Company, Inc., 
78 NLRB 1144 (1948). 

“ NLRB, Thirteenth Annual Report (1948), 
p. 49. In Happ Bros. Company, 90 NLRB 
1513, 1514, n. 5 (1950), employer statements 
were found to be ‘‘part and parcel of the 
{employer's} entire course of unlawful con- 
duct.”’ 

% Any such difference in ‘“‘degree’’ might, of 
course, make much difference in result in 
specific cases. 

7 See NLRB v. 
LABOR CASES { 65,496, 178 F. 
1949). 
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Kropp Forge Company, 17 
(2d) 822 (CA-7, 





that “with reference to the right of free 
speech the legislative history shows that the 
amendment embodied in Sec. 8 (c) of the 
Taft-Hartley Act was specifically intended 
to prevent the Board from using unrelated 
noncoercive expressions of opinion on union 
matters as evidence of a general course of 
unfair labor conduct.” * 


Thus, at the present time, noncoercive 
antiunion statements made on Thursday may 
not be used to show motive for a discharge 
made on Friday.” Indeed it appears that a 
statement may not be used against the em- 
ployer unless, standing alone, it is itself an 
unfair labor practice within the express 
terms of the act.” This limitation on use 
of statements as evidence goes much further 
than rules with respect to admissibility of 
evidence in civil and criminal trials. In no 
other field of law are a person’s statements 
excluded as evidence to establish motive. 
Certainly, in this respect, Section 8 (c) goes 
beyond the immunity accorded by the First 
Amendment. 

Not only is there no great need for this 
extra measure of immunity, but such im- 
munity is actually unwise in that it handi- 
caps proof of motive in many cases. Moreover, 
adequate protection exists elsewhere in the 


act against giving unwarranted weight to 
noncoercive statements. NLRB cease-and- 
desist orders are subject to court of appeals 
review, and substantial evidence is required 
to uphold NLRB findings.” 


Captive-Audience Doctrine 


Under the original act the NLRB evolved 
its so-called “captive audience” doctrine, to 
the effect that in 
attend an antiunion speech during working 
hours, the employer per se interferes with, 


requiring employees to 


restrains and coerces them in the exercise 
of their rights under the act. The NLRB 
held such conduct to be an unfair labor prac- 
tice in the Clark Brothers case.™ On review, 
the court of appeals granted enforcement of 
the NLRB’s cease-and-desist order but quali 
filed the NLRB view, declaring that the 
court should hesitate to hold that the em 
ployer may not require atte ndance on com- 
pany time and provided a_ similar 
opportunity to address the employees was 
accorded the union, but that the conduct is 
improper under circumstances wherein the 
union has no reasonable opportunity also to 
address the employees.” Thus it is signifi- 
cantly clear that even under the original act 


pay, 





18 Pittsburgh Steamship Company v. NLRB, 
17 LABOR CASES { 65,612, 180 F. (2d) 731, 735 
(CA-6, 1950). It should be noted that the 
court's statement as to ‘“‘evidence’’ was dictum 
only. In NLRB v. Ray Smith Transport Com- 
pany, 20 LABOR CASES { 66,684, 193 F. (2d) 142, 
147 (CA-5, 1951), the court stated, also as 
dictum, that ‘‘the expression of views, at- 
tributed to and shown by the credible evidence 

. to have been made by [the employer], do 
not, under express provisions of the Labor 
Management Act . ‘constitute or [are they] 
evidence of an unfair labor practice.'"’ Also 
see Carpenter Steel Company, 76 NLRB 670 
(1948). The United States Supreme Court, in 
reviewing the Pittsburgh Steamship case af- 
firmed the court of appeals decision on other 
grounds and found no occasion to express any 
opinion on the effect of Sec. 8 (c): ‘Since we 
do not disturb the conclusion of the Court of 
Appeals that these letters are not substantial 
evidence of an unfair labor practice under the 
Wagner Act, we express no opinion on the 
possible effect of Section 8 (c) of the Taft- 
Hartley Act.’’ NLRB v. Pittsburgh Steamship 
Company, 19 LABOR CASES { 66,192, 340 U. S. 
498, 71 S. Ct. 453, 455 (1951). Legislative his- 
tory supports the conclusion that noncoercive 
statements may not be used as evidence of other 
unfair practices. See Conference Report, House 
Rept. 510, 80th Cong., p. 45. 

1%# This is especially significant since proof of 
discriminatory motivation is a prerequisite to 
establishment of a Sec. 8 (a) (3) violation. It 
is evident that one of the most significant fea- 
tures of Sec. 8 (c) lies in its potential effect on 
liability for other unfair labor practices. 

*It is very interesting to consider that in 
many respects the ‘‘totality-of-conduct’’ and 


Employer Free Speech 


“use of noncoercive statements as evidence”’ 
concepts are as the two sides of a coin. There 
is no clear separation line between them. Use 
of background circumstances to give meaning 
to words, and use of background words to give 
meaning to acts, are techniques of similar 
essence, blending one into the other and in- 
volving the same thing, that is, use of back- 
ground to reveal latent meaning. The ultimate 
objective in each case is to determine whether 
the employer was unfair in the light of the 
entire picture: ‘‘In determining whether 
statements and expressions constitute, or are 
evidence of unfair labor practices, they must be 
considered in connection with the position of 
the parties, with the background and circum- 
Stances under which they are made and with 
the general conduct of the parties. If, when so 
considered, such statements form a part of a 
general pattern or course of conduct which 
constitutes coercion and deprives the employees 
of their free choice guaranteed by Section 7 
such statements must still be considered as a 
basis for a finding of unfair labor practice’’ 
(italics supplied). (NLRB v. Kropp Forge 
Company, cited at footnote 17 at p. 828, cert 
den. 330 U. S. 810, 71 S. Ct. 36 (1951).) 

*1Under the act NLRB hearings are con- 
ducted so far as practicable in accordance with 
the rules of evidence applicable in United 
States district courts. 

2 Clark Brothers Company, Inc., 70 NLRB 
802, 805 (1946). The speech was made one hour 
before the voting began in a _ representation 
election. 

23NLRB v. Clark Brothers Company, Inc., 
13 LABOR CASES { 63,939, 163 F. (2d) 373, 376 
(CCA-2, 1947). It is interesting to note that 

(Continued on following page) 
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There are some among us who call 
themselves economists who are pre- 
dicting that 1953 will see the be- 
ginning of recession. These are the 
same economists, professional hand 
wringers, who have been croaking 
of doom every year since 1945. 
They have been wrong before and, 
we believe, they will be proved 
wrong again this year. To us, it 
does appear that there will be jobs 
for those who want to work, there 
will be an abundance of production 
and . . . the nation's wage earners 
will have the purchasing power to 
continue to buy the products of our 
factories ond our farms. 
—The Machinist 





the NLRB’s more extreme view had been 
qualified by the court of appeals, and the 
employer did not engage in unfair practice 
merely by requiring employees to attend 
his speeches. Rather, existence of “similar 
opportunity” for the union was an essential 
factor in determining the result. 


Legislative history of the Taft-Hartley 
amendments indicates that Section 8 (c) was 
intended, among other things, to abolish all 
aspects of the captive-audience doctrine, and 
the NLRB appeared quick to so hold in 
so far as unfair labor practice charges are 
concerned. In the Babcock and Wilcox case 


the NLRB declared that “the language of 
Section 8 (c) of the amended Act, and its 
legislative history, make it clear that the 
doctrine of the Clark Brothers case no longer 
exists as a basis for finding unfair labor 
practices in the circumstances such as this 
record discloses [the last compulsory audience 
was addressed only one day prior to the 
election]. Even assuming, therefore, with 
out deciding, that the respondent required 
its employees to attend and listen to the 
speeches, we conclude that it did not there 
by violate the Act.” * 


Thereafter, the NLRB retreated some- 
what in the Bonwit Teller case, wherein it 
ordered the employer to cease and desist 
from: “, making antiunion speeches to 
the . . . employees during working hours 
and on the Respondent’s premises, without 
according, upon reasonable request, a similar 
opportunity to address the employees to 
the labor organizations against which such 
speeches are directed.”™ On review, how- 
ever, the court of appeals reaffirmed that 
addressing a “captive audience” is not per se 
an unfair labor practice, even where similar 
opportunity is not accorded the union, the 
court stating that the employer is not re- 
quired to accord the union a similar oppor- 
tunity to address the employees each time 
the employer makes an antiunion speech: 
“Nothing in the Act nor in reason compels 
such ‘an eye for an eye, a tooth for a tooth’ 
result so long as the avenues of communica- 
tion are kept open to both sides.”” To 
some extent, “the avenues of communication 
are kept open” to the union by the limita- 
tion against no-solicitation rules.” But it 





(Footnote 23 continued) 
this opinion was filed before the Taft-Hartley 
Act’s effective date but after Congress had 


adopted Sec. 8 (c). In NLRB v. Montgomery 
Ward & Company, cited at footnote 6, it was 
held that compulsory attendance did not con- 
stitute a species of coercion in violation of the 
act, and the court included no requirement 
that the union be accorded similar opportunity 
to address the employees. 

™* Babcock and Wilcox Company, 77 NLRB 
577, 578 (1948). Also see Anchor Rome Mills, 
Inc., 86 NLRB 1120 (1949). 

% Bonwit Teller, Inc., 96 NLRB, No. 73 
(1951). The employer enforced its no-solicita- 
tion rule and failed to grant a specific union 
request for an opportunity to reply to the 
employer speech at a meeting to be held on 
company premises. 

2% Bonwit Teller, Inc. v. NLRB, 21 LABOR 
Cases { 67,025, 197 F. (2d) 640, 646 (CA-2, 
1952). The court's statement was dictum only, 
however, the court having declared that 
‘neither Sec. 8 (c) nor any issue of ‘employer 
free speech’ is involved in this case.'’ The case 
was decided on another basis. Ordinarily, an 
employer cannot forbid union solicitation on 
company property during nonworking time even 


where there is no showing that solicitation 
away from the plant would be _ ineffective. 
(Republic Aviation Corporation v. NLRB, 9 
LABOR CASES { 51,199, 324 U. S. 793, 65 S. Ct. 
982 (1945).) Retai! department stores are an 
exception, however, having the privilege of pro- 
hibiting all solicitation within selling areas of 
the store during both working and nonworking 
hours. (Jn the Matter of May Department 
Stores Company, 59 NLRB 976, 981 (1944).) In 
Bonwit Teller the court of appeals simply 
applied an exception to the exception, holding 
that since the employer chose to use the privi- 
lege of refusing to permit the union to solicit 
on company premises during nonworking hours, 
the employer was required to abstain from 
campaigning against the union in the store, 
and it was an unfair labor practice for the 
employer to make an antiunion speech during 
nonworking hours and then deny the union 
opportunity to speak to the employees in the 
store during nonworking hours. The court 
said that if the employer were to abandon the 
no-solicitation rule, it would not be required 
to accord the union a similar opportunity to 
address the employees each time the employer 
made an antiunion speech. 


7 See footnote 26. 
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sometimes happens that the “captive audience” 
speech is so timed that the union finds that, 
for all practical purposes, the “avenues of 
communication” are closed. 


The present general rule appears to be 
that addressing a “captive audience” is not 
per se an unfair labor practice, and normally 
it is not rendered so where similar oppor 
tunity to address the employees is not ac- 
corded the union. Although there has been 
some inference that it may be an unfai 
practice if the “avenues of comimunication” 
are not kept open, such a result is by no 
means certain. Moreover, assuming it to be 
certain, what constitutes a closing of the 
“avenues” yet remains to be seen. 


It should be noted here that one impor- 
tant deviation, to be considered in detail 
below, from the general rule presently 
exists: While addressing a “captive audi- 
ence” does not constitute an unfair labor 
practice, it may be grounds for setting aside 
a representation election. 

Certainly the employer should be _ per- 
mitted freely to present to his employees his 
views on labor relations. And there appears 
to be no strong reason why he should not 
be permitted to do so on company time and 
pay. But this privilege should be used as a 
shield, not a sword. Use of the privilege to 


*% Cease-and-desist orders issue only in case 
of unfair labor practices and provide the only 
effective means of insuring a free election there- 
after. Without the cease-and-desist order, set- 
ting aside elections is an ineffective method of 
accomplishing this result 

2 See Charles H. Bacon Company, 55 NLRB 
1180, 1181 (1944): Hercules Motor Corporation, 
73 NLRB 650, 654 (1947) 

%*% General Shoe Corporation, 77 NLRB 124, 
126 (1948) (the NLRB declaring, however, that 
its power to set aside an election because of 
statements not violating the act will be exer- 
cised sparingly). To similar effect, Metropolitan 
Life Insurance Company, 90 NLRB 935 (1950). 
Thus, while the NLRB cannot issue a cease- 
and-desist order to prevent a further occur- 
rence, it can set the election aside. The power 
to invalidate elections is neither expressly 
granted by the act, nor treated in the legisla- 
tive history; the NLRB has adopted its own 
administrative standards of proper election 
conduct. NLRB action in representation cases 
has been held not subject to court review: ‘‘In 
its brief, Bonwit Teller requests that we also 
review this action of the board [in setting 
aside the election]. But it is clear that we have 
no power to do so, AFL v. N. L. R. B., [2 
LABOR CASES { 17,051], 308 U. S. 401, 60 S. Ct 
300, . because the order was not a final 
order reviewable under Section 10 (f) of the 
Act.”” (Bonwit Teller, Inc. v. NLRB, cited at 
footnote 26, at p. 642, n. 1.) 

31See, for example, John Irving Stores of 
Chicago, Inc., 101 NLRB, No. 21 (1952), where 
the employer addressed the employees one-half 
hour before the election, the employer having 
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obtain unjust advantage should be both an 
unfair labor practice * and grounds for set- 
ting aside representation elections. This 
result should hold, for example, where physi- 
cal and time factors accompanying employer 
strategy are such that the union cannot 
possibly obtain a reasonable hearing. 


Pre-Election Statements 
While under the original act the NLRB 


apparently used the same tests, where em 
ployer speech was concerned, for deter 
mining unfair labor practices and for setting 
* it has taken 
this view under the amended act: “Conduct 
that creates an atmosphere which renders 
improbable a_ free wil! sometimes 
warrant invalidating an election, even though 
that conduct may not constitute an unfair 
labor practice. An serve its 
true purpose only if the surrounding condi- 
tions enable employees to register a free and 
untrammeled choice .”* This view 
has been applied with special frequency in 
the presence of that “captive 
audience” wherein the strategy of the em- 
ployer deprives the union of any reasonable 
opportunity to address the employees under 


aside representation elections, 


choice 


election can 


species of 


equal circumstances,” and has subjected the 
NLRB in the same breath to question ® and 


refused to permit the union's agent to attend, 
and the timing of the speech having made a 


presentation of union views under equal cir- 
cumstances a physical impossibility by ‘‘pre- 
empting the last opportunity for discussion and 
argumentation.’’ To equal effect, Foreman & 
Clark, Inc., 101 NLRB, No. 12 (1952), wherein 
the NLRB stated, however, that if the em- 
ployer announces in advance of an election 
that he is going to make an “eleventh hour’’ 
speech and the union requests a chance to 
address the employees, the employer is free to 
let the union speak first, reserving the last 
opportunity on the program to the employer. 

In refusing to extend the amendment’s 
protection to election cases the Board chose a 
novel and perhaps contradictory avoidance of 
legislative purpose While it seems to have 
been the spirit of Section 8 (c) that speech 
which did not constitute an unfair labor prac- 
tice should not be restricted in any way, Con- 
gress apparently neglected to consider criteria 
for free electicns on the assumption that these 
tests would continue to correspond to criteria 
for unfair practices. In creating the dichotomy 
between unfair labor practice and representa- 
tion cases, the Board appears to be in the 
inconsistent position of construing legally non- 
coercive expression of opinion as creative of 
an illegally coercive atmosphere. Actually, 
however, the Board has asserted that conduct, 
heretofore an unfair labor practice, may still 
interfere with the free chcice of bargaining 
representatives, although such conduct no longer 
violated the act."’ (‘‘Free Speech and Free 
Choice in Representation Elections,’ 58 Yale 
Law Journal 165, 174 (1948).) 
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to praise.” As has been noted, the writer 
holds the view that this employer practice 
should be both an unfair labor practice 
and grounds for setting aside the representa- 
tion election. 


Recommended Changes 


In examining employer statements, the 
premise must be that in general the employer 
has full freedom to express his views on 
labor problems and policies, and the test of 
improper speech should be whether, all fac- 
tors and circumstances considered, he has 
so acted as to destroy the rights of his em- 
ployees under the act. 


This is the essence, it would seem, of the 
view of the Supreme Court in the Virginia 
Electric case, and that of the court of appeals 
in the Clark Brothers case. Moreover, the 
NLRB, too, sought to apply this general 
test under the original act and, by and large, 
was doing it eectively and fairly. Indeed, 
in view of the constitutional rights of the 
employer, the quite reasonable attitude of 
the NLRB, particularly during the later 
years under the original act and especially 
in view of the excellent job performed by 





KENTUCKY’S HIGHEST COURT 


Citation by a court of last resort is 
the best compliment a legal journal can 
receive. Lasor Law JourNAL is there- 
fore pleased to report that it was quoted 
with approval by the Kentucky Court of 
Appeals in Blue Boar Cafeteria Company, 
Inc. v. Hotel & Restaurant Employees & 
Bartenders International Union, Local No. 
181, 22 Lasor Cases { 67,317. The case 
was decided on December 12, 1952, and 
reported at 6 CCH Lasor LAw Reports 
(4th Ed.) $67,317 on January 9, 1953. 
Justice Stewart wrote the opinion for a 
unanimous court. 


The case involved the legality of pic- 
keting to compel unionization through 
employer coercion. Reversing a lower 
court, it was held that such picketing was 
for a purpose unlawful under Kentucky 
statutes and should be enjoined. 


To the union’s contention that it had 
a right to picket to “acquaint the public” 
with the facts of its alleged dispute with 
the employer, the court said: 


“Are we to accept the union’s explana- 
tion of its conduct or should we appraise 





the courts in qualifying NLRB doctrine 
where unreasonable, Section 8 (c) was not 
necessary as enacted, and it is doubtful 
whether any employer “free speech” provi- 
sion was warranted at all. Certainly, Sec- 
tion 8 (c), with its general “catchall” approach, 
cast clouds of uncertainty over theretofore 
basically satisfactory doctrine produced by 
the NLRB and the courts through a long 
and careful of testing under the 
original act. 

It is generally assumed that forthcoming 
Congressional scrutiny of existing labor- 
management legislation will result in changes. 
It is to be hoped that Section 8 (c) either 
will be totally rescinded, or will be so quali- 
fied as to make entirely clear that (1) the 
totality-of-conduct doctrine is valid, (2) non- 
coercive statements may be admitted as evi- 
dence to show motive and (3) while the 
employer is free to present to his employees 
his views on labor problems and policies and 
may do so on company time and pay, use of 
this privilege to obtain unjust advantage and 
destroy rights of employees under the act 
is both an unfair labor practice and grounds 
for setting aside representation elections. 


[The End] 


process 


CITES LABOR LAW JOURNAL 
the effect of the union’s conduct under the 
circumstances? The answer to this query, 
we believe, is aptly expressed in these 
words of Professor Sylvester Petro of 
New York University in the November, 
1951 Labor Law Journal: 

“*Picketing for organization purposes 
is only fictionally different from picket- 
ing for immediate recognition, The same 
kind of pressure on both employer and 
employees exists in either case; futher- 
more, the union is trying to force the 
employer to coerce his own employees 
in either case; and finally, the union’s 
basic desire—the desire for exclusive bar- 
gaining status—is the same in either case. 
The only difference relates not to the 
conduct of the union, or its effects, but 
to the union’s explanation of its conduct. 
To make legal decisions vary on such 
a basis seems peculiar, if not unique.’” 
The article from which the passage 
was quoted, “Recognition of Picketing 
Under the NLRA,” appeared in “The 
Developing Law,” a regular feature, at 
2 Lapor Law JourNnat 803, 805 (Novem- 
ber, 1951). 











%‘*The Board's unwillingness to disregard 
the coercive color which surrounding circum- 
stances may cast upon apparently innocuous 
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speech is to be welcomed.’’ (Work cited 


footnote 32 at p. 175.) 
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On Amending 


the Taft-Hartley Act 


Decapitate the Decertification Petition 


By JOHN R. FOLEY 





ENCOURAGEMENT OF UNIONIZA- 
TION IS A BASIC FEDERAL LABOR 
GOAL BUT SECTION 9(c)(1) DEFEATS 
1T AND SHOULD BE ELIMINATED 
FROM THE LAW, MR. FOLEY SAYS 





URING the Senate debate on the Taft- 

Hartley amendments to the National 
Labor Relations Act, Senator James C. 
Murray said of the proposed decertification 
provision: 

“The provision of Section 9 (c) (1) per- 
mitting proceedings to decertify a bargain- 
ing representative would furnish employers 
with a useful device for undermining the 
position of the bargaining agent and for 
delaying collective bargaining. By en- 
couraging dissident groups to file petitions, 
the employer can repeatedly bring. into 
issue the majority status of the bargaining 
rep! esentative.” ’ 


At the time these words were spoken 
an aura of speculation surrounded them, yet 
experience has demonstrated that they were 
actually words of prophecy. For the record 
under the act amply reflects that the decer- 
tification petition has become a convenient 
tool to deny effective bargaining representa- 
tion to employees. This result contravenes 
policy underlying the National 
Relations Act. 


a_ basic 
Labor 


Congress found in 1935 and restated in 
1947 that: 

“The inequality of bargaining power be- 
tween employees who do not possess full 
freedom of association or actual liberty of 
contract, and employers who are organized 


in the corporate or other forms of owner- 
ship association substantially burdens and 
affects the flow of commerce, and tends to 
aggravate recurrent business 
by depressing wage rates and the purchas 
ing power of wage earners in industry and 
by preventing the stabilization of competi 
tive wage and working 
within and between industries. 


dept essit ms, 


rates conditions 

“Experience has proved that protection 
by law of the right of employees to organ 
ize and bargain collectively safeguards 
commerce from injury, impairment, or inter 
ruption, and promotes the flow of commerce 
by removing certain recognized sources of 
industrial strife and unrest, by encouraging 
practices fundamental to the friendly ad- 
justment of industrial disputes arising out 
of differences as to wages, hours, or other 
working conditions, and by restoring equal- 
ity of bargaining power between employers 
and employees.” ” 

The principle has been described by the 
National Labor Relations Board to be: 
“the protection of employees’ right to or- 
ganize is fundamental to the statutory 
policy of promoting industrial peace through 
collective bargaining.” * 

The effect of a decertification petition is 
to destroy organization of the employees. 
This result defeats a major aim of the act. 
And the frustration of the act 
achieved by an employer without great 
difficulty. For the employer can prevail 
upon a particular favored employee to file 
the petition. At the same time a campaign 
is launched among the employees to acquire 
support for the petition. The antiunion 
movement thus in full swing, the union 
leaders are criticized and the principle of 
unionization is attacked. The 


can be 


union 1s 





1 Congressional Record, June 6, 
Cong., at p. 6663. 

2 Sec. 1, NLRA, as amended. This portion of 
NLRA was not changed in the Taft-Hartley Act. 


1947, 80th 


Decertification Petition 


’ NLRB, Sixteenth Annual Report (1951), at 
p. 161. 
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diverted from its primary responsibility of 
effectively representing its members and 
forced to fight for survival. Even assum- 
ing that the union ultimately wins the 
decertification election, the same pattern 
of attack may occur at the conclusion of 
the agreement, so instead of spending its 
time and resources in improving the bar- 
gaining agreement, the union fights for its 
life and is prevented from bargaining.‘ 
For upon the filing of the decertification 
petition, the employer states that a rep- 
resentation question exists and refuses to 
bargain with the union until the question 
is resolved by an election, or dismissal or 
withdrawal of the petition. And this un- 
settling result can be brought about by a 
minority of the employees to the disad- 
vantage of two thirds of the employees. 

The only justification for the decertifica- 
tion petition was advanced by Senator Taft 
in these words: 

“Today, if a union is once certified, it is 
certified forever; there is no machinery by 
which there can be any decertification of 
that particular union. An election under 
this bill may be sought to decertify a union 
and go back to a non-unicn status, if the 
men so desire.”’* 


Basic NLRA Purpose 


But paving the way to reversion to non- 
union status is a retreat from a basic pur- 
pose of the act “that protection by law of 


the right of employees to organize and 
bargain collectively safeguards commerce 

by encouraging practices fundamental 
to the friendly adjustment of industrial dis- 
putes and by restoring equality of 
bargaining power between employers and 
employees.” Long and bitter experience 
with nonunion conditions led Congress to 
take positive steps to foster and encourage 
unionization of employees. To achieve the 
end sought by Congress, the only reasonable 
course is to promote techniques encouraging 
unionization rather than providing machinery 
to facilitate the restoration of a nonunion 
condition. Thus, the decertification petition 
is inconsistent, and patently so, with a major 
purpose of the act and should be eliminated. 


It may be argued that where incompetent 
union agents fail to provide adequate rep- 
resentation, the employees involved should 
be protected. Therefore, it is urged, the 
union’s certification should be subject to 
attack, by a decertification petition. - Thus, 
the unionization of the employees is to be 
destroyed because the employees’ elected 
representatives have not properly performed 
their duties and responsibilities. The ob- 
vious answer is to change representatives— 
not destroy the union. This corrective 
measure carried out within the union by 
democratic means preserves the time-tested 
values of unionization which Congress has 
found to be an aid to commerce, and at the 
same time promotes responsibility on the 
part of the union’s agents. The agents are 
accountable to the union members. If they 
fail to produce satisfactorily, other persons 
will emerge from the rank and file to take 
their places. In this way, the individual 
employees assert control and insure con- 
tinued effective representation while pre- 
serving unionization. The turning out of 
irresponsible persons from _ positions of 
authority in unions by action of the mem- 
bers is a familiar occurrence. This dem- 
ocratic process quickens the interest of the 
individual member in his union, insures that 
union agents are constantly aware of their 
duties and results in a stronger and more 
responsible union. This responsibility will 
reduce the possibility of disrupting work 
stoppages and encourage increased worker 
efficiency. But the destruction of the union 
will serve only to deprive the employees of 
a voice in and the means of managing their 
affairs with their employer. A return to 
primitive industrial conditions with attend 
ant labor inequalities is a natural conse- 
quence. 

It is unnecessary to emphasize that the 
overwhelming majority of employers pre- 
fer to deal with their employees on an in- 
dividual basis. Thus the absence of a 
union is a condition to be desired by an 
employer. Therefore, the decertification 
petition chiefly serves to promote the em- 
ployer’s and not the employee's interest 
This “blind spot” in the act should be 
remedied by elimination of the decertifica- 
tion petition. This would reduce the temp- 
tation to an employer to get rid of a union. 
At the same time, competent members 
would be enccuraged to assume positions 
of responsibility in the union to provide 
proper representation and the achieving of 
a collective bargaining agreement. This 





* Congressional Record, April 25, 1947, 80th 


Cong., at p. 4153. 
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5 Congressional Record, April 23, 1947, 30th 
Cong., at p. 3954. 
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agreement has been the only sure means 
found to provide continued stability in 
labor relations and it can exist only when 
a union exists. 

The view that unionization once achieved 
should not be easily and lightly discarded 
but developed into an effective instrument 
to promote employee interests and indus- 
trial stability is sound. Despite this fact, 
some voices persist in asserting that it 
should be possible to escape from a particu- 
lar union and _ unionization altogether. 
These refuse to accept the verdict of in- 
dustrial history. The only proper alterna- 
tive is another union and not “no union.” 
Therefore, the dissident employees, in suffi- 
cient number, could form their own union 
or approach the incumbent’s rival and com- 
peting organization. In either case a rep- 
resentation petition is filed. The ballot 
would contain the names of the petitioning 
and incumbent unions with a block for 
“nonunion.” This is a typical case. In this 
manner the employees would be given three 
alternatives; continued unionization with 
the old or a new union or discontinuance 
of unionization. In the latter instance the 
effect would be the same as in a decertifica- 
tion case where the incumbent union lost 
the election. But the advantage gained by 
resorting solely to a certification petition 
is that. the values of unionization are em- 
phasized in conformity with the basic pur- 
pose of the act. At the same time, the 
door is not closed to restoration of a non- 
union condition, the purpose to be served 
by a decertification petition according to 
Senator Taft. 


Cost of Decertification 


How efficacious end costly the decertifi- 
cation petition has been to restore a nonunion 
condition can be seen from consideration of 
3oard statistics contained in its annual re- 
ports. The following graph refers solely to 
descertification the fiscal years 
indicated: 


cases for 


1948 ° 19497 1950* 1951 ° 
Total cases closed: 287 455 361 360 
Petitions dismissed 
or withdrawn:..204 323 249 278 
In each year over 70 per cent of the peti- 
tions, while consuming the time of the 
Board’s regional offices as well as of the 
Board itself, did not even result in an 


election. The time spent processing these 


petitions went for naught and could more 
purposively have been spent speeding up 
action on unfair labor practice cases. Any 
additional available time could have been 
spent on representation cases and with in- 
creased emphasis being placed by Congress 
on reducing nondefense appropriations, an 
area of effective money-saving is available 
in eliminating the necessity of processing 
decertification petitions most of which ul- 
timately are withdrawn or dismissed. 

The statistics reveal also that most clec- 
tions were brought about by the parties 
themselves: 


1948 1949 1950 1951 
Total elections a - 188: ti: Ss 
By consent 61 80 a? oF 
Board ordered 22 52 | ae 


A reasonable conclusion is that if the 
parties were agreeable to a consent election 
based on a decertification petition, they 
would similarly have been agreeable to a 
consent election based on a certification pe- 
tition. The Board on an average ordered 
approximately three decertification elections 
a month over the four-year span. In the 
same period it easily could have processed 
the same number of certification cases in- 
volving the same parties. 

A proper question is: Has the certifica- 
tion petition substantially achieved its pur- 
This question was asked 
Congress in 1951 concerning the union security 
requirement. answered 
the election requirement ” 
even though, in a small number of cases, a 
majority of employees had voted against 
authorizing the union to bargain for some 
form of union security. 


pose? same 


election Congress 
by eliminating 


Whether the decertification petition has 
accomplished the ends sought by its inven- 
tors can be determined only by considering 
the Board’s records which disclose the fol- 
lowing: 

1948 1949 1950 1951 
287 455 361 360 
decertifications:. 62 82 75 66 
225 373 286 294 


Total cases closed: 
Total 
No decertification: 

Thus each year in over 80 per cent of the 
cases, the incumbent union was not de- 
certified. It was this type of experience 
that moved Congress to eliminate the 
union shop election requirement. This 
same action should be taken with reference 
to the decertification petition. 





$ NLRB. Thirteenth Annual Report (1948). 
™ NLRB, Fourteenth Annual Report (1949). 
® NLRB, Fifteenth Annual Report (1950). 


Decertification Petition 





*NLRB, Sixteenth Annual Report (1951). 
7” P. L. 189, 82d Cong., Ist Sers., October 22, 
1951. 
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Chicago leads the word in transform- 


ing meat from hoof to table. This 
air shot of the cattle pens gives an 
idea of the size of the undertaking. 
Millions of pounds of steak, pork 
chops and leg of lamb pause here 
before going to the slaughterhouses. 





Substitute for 9 (c) (1) 


It should constantly be kept in mind that 
elimination of the decertification petition 
will not eliminate the only means of achiev- 
ing the end for which it was designed. The 
restoration of a nonunion condition would 
still be possible in a representation pro- 
ceeding.” But by having the parties resort 
to a representation case exclusively, Con- 
gress would be acting consistently with its 
declared policy of encouraging unioniza- 
tion. The employees would lose ncothing 
by the elimination of the decertification pe- 
tition. 

But the employer would lose a tool—a 
sword of Damocles—by means of which he 
now can take action to destroy unioniza- 
tion. How convenient this tool is to the 
employer can be seen in the following cases. 

In September, 1951, Local No. 2, Office 
Employees International Union, was certi- 
fied by the Board as representative of ap- 
proximately 150 office employees of the 
Capital Transit Company, Washington, 





D. C. This was the first time a union had 
been selected to represent the employees 
involved. 
submitted a proposed contract. 
tions began January 2, 1952. 
agreed to 


On December 13, 1951, the union 
Negotia- 
The parties 

f the 


had defer consideration cf 


ai RRR 


Lise 


wage issue until after disposal of all other 
issues. Approximately 30 bargaining ses- 
sions were held during a four-month period. 
On April 24 the parties concluded the bar- 
gaining and shook hands. The company 
representative offered to compile all agreed 
provisions into a memorial for signature by 
the parties. A week later the company for- 
warded to the union a document containing 
new provisions not previously considered 
by the parties and eliminating an agreed 
upon arbitration provision. The union re- 
jected the document and insisted that the 
company sign a contract containing all pro- 


visions agreed upon as of April 24. The 
company refused. 
The employees became restive. No con- 


tract was immediately iorthcoming and the 
wage issue had not been discussed. Such a 
discussion took place in July, 1952, and the 
company made its wage offer contingent 
upon acceptance of its May 1 document 
The employees voted down the proposal. 
During this period the employee attendance 
at union meetings declined. A company 
representative in August, 1952, asked one of 
the union negotiators why the union did 
not take its defeat gracefully and withdrew. 
A company supervisor stated about this 
time that every one was looking forward 
to the union dying a natural death. In Sep- 
tember, 1952, a decertification petition was 
filed and supported by signatures of 120 
employees. 


Through protracted bargaining sessions 
and refusal to sign a contract, the company 
succeeded in extinguishing, to a large ex- 
tent, interest in unionization. The decer 
tification movement was a natural result 
of the company’s intransigence. It is a 
fair and reasonable conclusion that if it 
had not been possible to file a decertifica- 
tion petition to destroy the union, the company 
would not have taken an uncompromising 
position. If only a certification petition 
could have been resorted to, the interest 
of the employees in unionization could have 
been retained. 


As it was, the filed unfair labor 
practice charges against the company. In 
December, 1952, the Fifth Regional Board 
issued a complaint against the company 
(Case No. 5-CA-604) and dismissed the de- 
certification petition. The company an- 
swered by denying a refusal to bargain and 
asserting that since September, 1952, the 
union did not represent the employees in 


union 








"™**No union’’ won the total number of certi- 
fication elections in the year indicated: 1948, 
885; 1949, 1,625; 1950, 1,433; 1951, 1,674. 
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Senator Taft Writes: 


| have your letter of November 
eleventh inviting me to participate 
in a@ symposium in the Labor Law 
Journal on the question: ‘Should the 
Taft-Hartley Act Be Amended? if 
So, How?" 

In view of the fact that | will have 
to sit on the Labor Committee to hear 
the debate on amendments, | don't 
think | wish to express an opinion in 
advance on particular amendments. 
1 am glad you are doing the job, 
and | should be pleased to have the 
opinion of all those who contribute. 


With best wishes, 


Sincerely yours, 
ROBERT A. TAFT 





the unit. The company also demanded that 
the union present evidence that it still rep- 
resented a majority of the employees in the 
unit. Had not an unfair labor practice 
charge been filed, and the complaint is- 
sued, the union would have easily lost the 
decertification election. 

Another clear case is that of the Southern 
Block and Pine Corporation, 90 NLRB 590, 
June 26, 1950. At page 591 the Board 
states: 

“We base our 8(a)(5) finding upon the 
Respondent’s discontinuance of efforts to 
complete a contract on and after Decem- 
ber 1, 1948. On this date, according to the 
testimony of both the president and secre- 
tary-treasurer of the Respondent, the Re- 
spondent decided to hold in abeyance the 
union-approved contract and not sign it 
pending the outcome of decertification pro- 
ceedings. This cessation of bargaining by 
the Respondent occurred within ] year from 
the date of the certification of the union. 
As the Trial Examiner states, an employer 
is obligated to bargain with a certified union 
during the certification year, regardless of 
the imminence or actual pendency of a 
decertification petition. Moreover, the Re 
spondent in the instant case has in fact 
contributed to producing the very situation 
which it urges as reason for its refusal to 
bargain by assisting in the preparation and 
filing of the decertification petition. We 
agree with the Trial Examiner’s finding that 
by virtue of such assistance, the Respond- 
ent has, in violation of Section 8(a)(1), 


interfered with, restrained and coerced its 
employees in the exercise of their rights as 
guaranteed in Section 7 of the Act.” 


The company’s officers had learned that 
there was an undercurrent of feeling among 
the employees on the question of how to 
withdraw from the union. The officers and 
company counsel prepared a written state- 
ment which read to the employees. 
The statement explained the mechanics of 
decertification. Also, a company official 
offered to procure the proper from 
the Board and arrange for an employee to 
get a paper for the employees to sign re- 
questing a new election. Such a paper was 
circulated among the eligible employees 
with 42 of the 45 employees involved sign 
ing it. Company counsel later prepared 
the decertification petition.” By these acts, 
the trial examiner found, the company had 
channelized opposition to the union as col 
lective bargaining representative. Also, it 
was found that the company assisted in the 
preparation and filing of a decertification 
petition. 


was 


forms 


These cases demonstrate the accuracy of 
Senator Murray’s prediction during the 
Taft-Hartley debates that the decertification 
petition “would furnish employers with a 
useful device for undermining the position 
of the bargaining agent and for delaying 
collective bargaining.” This is 
to the basic purpose of the act. And since 
experience under the act discloses that in 
over 80 percent of the 
decertification, the 


repugnant 


there is no 
Soard’s time and appro- 


cases 


priations could more efficiently be spent ex 


representation and unfair labor 
Senator Taft’s desire to 
make certain that a certification is not forced 
to exist “forever,” can effectively be satis- 
fied by a certification election where “no 
union” appears on the ballot. Such an elec- 
tion is consistent with the declared purpose 
of the act “that protection by law of the 
right of employees to organize and bargain 
collectively safeguards commerce . . . by 
encouraging practices fundamental to the 
friendly adjustment of industrial disputes 

and by restoring equality of bargain- 
ing power between 
heer | 


pediting 


practice cases. 


employers and em- 


ployees. 
In the interest of stabilized labor relations 
and in furthering unionization of employees, 
the provisions authorizing the filing of a 
decertification petition should be removed 
from the act by the Eighty-third Congress. 
[The End] 





% The petition was dismissed owing to the 
existence of an unfair labor practice complaint. 


Decertification Petition 


%8 See footnote 2. 





On Amending 


Let's Guarantee Fair Trials 


the Taft-Hartley Act 





PRESENT NLRB PROCEDURE DOES NOT MEET THE BEST STANDARDS 
OF DECISION MAKING. THE AUTHOR DESCRIBES THE FAULTS IN 
THE SYSTEM AND DISCUSSES SUGGESTIONS FOR IMPROVING IT 


HE PROCESS of decision-making is of 
unique importance in all administrative 
tribunals exercising significant quasi-judicial 
powers. The decision in Morgan v. U. S., 
298 U. S. 468, 56 S. Ct. 906 (pointing out 
that there has been a denial of procedural 
due process unless agency members, mak- 
ing such utilization as may be appropriate 
of the assistance rendered by law clerks, 
actually “consider and appraise” the evi- 
dence), has served as a constant reminder 
of the necessity of devising feasible methods 
to permit the members of an agency to ef- 
fectively master the records in the hundreds 
of cases which they must decide annually. 
The problem is more than a matter of 
attaining mere passable compliance with a legal 
mandate. The fairness and justice of an 
agency’s determinations may suffer, if the 
activity of agency members is limited by 
and large to superficial consideration of 
recommendations for decision prepared by 
subordinates. Public confidence in an agency 
may wane, if suspicion spreads that de- 
cisions are in the main the work of anony- 
mous assistants, The effectiveness of the 
participation of private counsel is necessarily 
diminished, where they are deprived of an 
opportunity to present their arguments di- 
rectly to the persons primarily responsible 
for making decision. This last mentioned 
difficulty has two aspects: First, the in- 
terests of private parties whose cases are 
before the agency may suffer; second, the 
agencies may lose the benefit which any 
tribunal derives from the presentation of 
arguments by partisan advocates. 


These considerations assume even greater 
importance in view of the extremely limited 
scope of judicial review available on appeal 
from administrative decisions. So great a 
degree of finality attaches to agency deter- 
minations that in many instances there are 
no effective means for obtaining correction 
of an unjust decision. Reliance must be 


90 


placed on the agencies for fair and just 


determinations. 


The National Labor Relations Board is by 
no means the only federal agency where 
these problems demand attention. However, 
there is probably no agency where it is of 
greater public importance that a practical 
solution be worked out. Since the questions 
involved in the general problem have re- 
ceived careful study over a period of years 
as they arise in the work of the National 
Labor Relations Board, that agency affords 
a significant example on which to base a 
discussion of the far-reaching difficulties 
involved in working out a_ satisfactory 
method to assure that agency decisions shall 
actually be made by responsible officers who 
carefully consider all the evidence, and are 
guided by that alone, reaching conclusions 
uninfluenced by extraneous considerations. 


Burdensome Case Load 


One stubborn aspect of the problem is the 
indisputable fact that time does not permit 
the members of the Board to actually read 
the transcripts of all the cases on which 
they must vote. A recent staff report to the 
Subcommittee on Labor and Labor-Man- 
agement Relations of the Senate Committee 
on Labor and Public Welfare (which was 
prepared under the direction of Jack Barbash, 
staff director, and will be referred to as the 
Barbash report) points out that in 1950 the 
five-member Board issued decisions in 2,951 
cases. Board members were responsible for 
rendering personal judgment on some 60 
cases a week, 


It has always been thus; and it has always 
been necessary for Board members to rely 
extensively on the work of staff assistants 
to analyze the cases coming before the 
Board and take a prominent part in forming 
and shaping the Board’s decisions, 
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Mr. Cooper, author of Administra- 
tive Agencies and the Courts, is a 
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During the first decade of the Board’s 
history, reliance was placed in a large meas- 
work of the section of review 
attorneys. The operation of this 
Section, as it existed in earlier days, has 
been extensively studied. 


ure on the 
Review 


Professor Walter Gellhorn and Seymour 
L.. Linfield explained the work of the Re- 
view Section in meticulous detail in “Policies 
and Labor Relations,” 39 Columbia Law Re- 
view 339, at p. 381 and following. 


In summary, it may be said that the re- 
view attorney (with a staff supervisor), after 
analyzing the record of a case and the briefs 
filed therein, conferred with members of the 
Board. In such conference, he detailed the 
evidence and explained the arguments of 
both parties. After interrogating the review 
attorney, and discussing the among 
themselves, the Board members would in- 
dicate the nature of the decision that was 
desired and would direct the review attorney 
to write the decision, which would then be 
sent to members of the Board for review. 


case 


A similar description of the work of the 
review attorneys appeared in the mono- 
graph, “National Labor Relations Board,” 
prepared in 1941 by the Attorney General’s 
Committee on Administrative Procedure 
(Senate Document 10, 77th Congress, First 
Session, pp. 24-26) 

A great deal of evidence as to the actual 
functioning of the Review Section was taken 
in connection with the proceedings of the 
so-called Smith Committee of the House of 
Representatives which in 1940 investigated 
the work of the labor Board under the Wag- 
ner Act. In the course of the committee’s 
hearings, a number of review attorneys were 
cross-examined by Congressmen desirous of 
ascertaining the extent to which the actual 
decision-making was, in fact, delegated to 
these attorneys. 


Fair Trials 


From a welter of conflicting claims, there 
emerged a general Congressional conviction 
that (to borrow a phrase from the Barbash 
report) the Review Section “had, in effect, 
taken over the decision-making function of 
the Board.” 


The Taft-Hartley Solution 


This was one of the matters which Con- 
gress resolved to correct in enacting the 
Labor-Management Relations Act, 1947 
Accordingly, it was provided in Section 4 
(a) of the 1947 statute that “the Board may 
not employ any attorneys for the purpose of 
reviewing transcripts of hearings or pre- 
paring drafts of opinions except that any 
attorney employed for assignment as a legal 
assistant to any Board member may for 
such Board member review such transcripts 
and prepare such drafts.”. A report of the 
Senate Labor Committee explained the 
elimination of the Review Section as being 
predicated upon the belief that Congress 
“intended the Board to function like a 
Court,” whereas under the operations of the 
Review Section there was a tendency to 
dispose of cases in an “institutional fashion.” 


In debate on the Senate floor, some ques- 
tions were raised as to whether the language 
of Section 4 (a) was effective to accomplish 
the intended result. Senator O’Mahoney 
asserted that there was “a curious use of 
words.” He wondered what practical dif- 
ference there would be between having re- 
view attorneys draft opinions and having 
legal assistants, assigned to separate mem- 
bers, draft opinions. In answering Senator 
O’Mahoney’s question, Senator Ball ex- 
pressed his belief that under the language of 
the bill, each member would have his own 
legal assistants to serve him as law clerks 
assist an appellate judge, but that each 
member would be required to “write his 
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Social welfare costs are a larger 
part of the budgets of these [Euro- 
pean] countries and are also an 
important factor in the cost of busi- 
ness operation, much more impor- 
tant than in the United States. This 
is due in part to the active part taken 
by labor unions in politics. Union 
leaders are frequently as much or 
more interested in obtaining in- 
creases in social welfare benefits 
from the government as they are in 
wage increases. This dependence on 
social welfare benefits interferes with 
the individual's incentive. — New 
Treasury Undersecretary Marion B. 
Folsom 





own opinions instead of having them written 
in a central review bureau.” (Congressional 
Record, p. 4720, May 6, 1947.) 

Developments during the last five years 
have scarcely justified the hopes expressed 
in the Senate Committee Report and on the 
floor of the Senate. 

The present mode of operation of the 
Board, both in representation cases and 
unfair labor practice cases, is described in 
the Barbash Report. Somewhat different 
procedures are utilized in these two types 
of cases. However, the underlying problems 
are the same; and for the purposes of this 
paper, the difficulties may be illustrated by 
reference to the Board’s practice in “C” cases, 
without analyzing the points of difference. 

In unfair labor practice cases, where ex- 
ceptions are taken to the trial examiner’s 
intermediate report or recommended de- 
cision, the Board’s executive secretary as- 
signs the cases, in order of receipt, to the 
Board member who has indicated his avail- 
ability for assignment of an unfair labor 
practice case. The record of the case is then 
turned over to the legal staff of that Board 
member. At the time to which the Barbash 
Report was directed (1951), each Board 
member had a legal staff of 18—comprising 
one chief legal assistant, three legal super- 
visors and 14 legal assistants. One of these 
14 legal assistants is assigned to the par- 
ticular case, and, working “under the super- 
vision of a supervisor and the chief legal 
assistant,” he undertakes a detailed review 
of the record. In connection with this re- 
view, a proposed decision is drafted. After 
this has been “cleared within the panel 
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chairman’s office,” it is “circulated among 
the Board members who are pact of the 
panel, and there it is reviewed by the 
respective legal staffs.” 


After the draft of a decision has been thus 
circulated, the case is considered at a meet- 
ing of the so-called subpanel, which is made 
up of the chief legal assistants of the three 
Board members participating in the panel. 
These chief legal assistants, according to 
the Barbash Report, have previously con- 
sulted with their principals and are fully 
informed as to the position of the Board 
members. To assist the chief legal assistants 
of the three Board members, there are also 
invited to attend the meeting of the subpanel 
the legal assistant who has read the record 
and his supervisor (who, presumably, super- 
vised his reading of the record). If there is 
agreement at this meeting, “a proposed de- 
cision based on principles drafted and circu- 
lated will be assented to.” If, however, one 
of the Board members feels that the case 
should be decided by the full Board, a 
memorandum is prepared to serve as a basis 
of discussion among the Board 
themselves, 


members 


Thus, we see that as to cases decided by a 
three-man panel of the Board, the three 
Board members who comprise the panel 
rely in large measure upon their consultations 
with their chief legal assistants. The three 
chief assistants in turn must rely in large 
degree on the work of the one junior assist- 
ant who has read the record. Under the 
present practice, as pointed out in the Bar- 
bash Report, a detailed review of the record 
is made by only one person, the legal assist- 
ant attached to the staff of the Board mem 
ber whe heads the particular panel. 


A lawyer is naturally curious, upon read 
ing this disclosure in the Senate committee’s 
staff report, as to whether the briefs filed with 
the Board are likewise read only by the 
junior assistant, and do not receive the at- 
tention of the members of the Board. The 
Barbash Report does not specify what the 
practice is in this respect. Perhaps we are 
to assume that the practice varies and that 
in cases which the Board members deem 
important they examine the briefs filed by 
counsel; although (bearing in mind their 
case load of some 60 decisions a week) it 
is difficult to imagine how members of the 
Board would find time to read each brief filed 
in each case. 

If members of the Board heard full oral 
arguments on pending cases, many of the 
difficulties of the present precedure would 
be ameliorated. But unfortunately, under 
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the Board’s rules and practices, oral argu- 
ment is not often allowed. As a result, 
Board members seldom have the benefit 
that comes from hearing an effective presen- 
tation of the respondent’s side of the case. 

The present procedure must be judged 
and evaluated not only in light of the re- 
quirements of Section 4 (a) of the Labor- 
Management Relations Act but also in light 
of Section 7 (c) of the Federal Administra- 
tive Procedure Act, which requires that no 
order may be issued “except upon consid- 
eration of the whole record or such portions 
thereof as may be cited by any party.” 

Does the Board’s present procedure satisfy 
the aims and purposes which Congress 
entertained in enacting the Labor-Management 
Relations Act and the Administrative Pro 
cedure Act? 

It is submitted that—whatever decision the 
courts may render as to the legality of the 
procedure—the existing practices are not 
calculated to achieve the announced Con- 
gressional intention of assuring that there 
be no delegation to anonymous staff as- 
sistants of the actual power of decision, and 
of assuring that, on the contrary, the Board 
members, to whom have been entrusted 
portentous responsibilities, should enter their 
orders only upon the basis of a careful con- 
sideration of the and a persona! 
mastery of the case sufficient at least to 
enable them to dispose intelligently of all 
points raised by counsel and to set forth 


words a 


record 


in their own decision which is 


peculiarly their own and is based solely 


upon a consideration of the law and the 


evidence in the case, uninfluenced by any 


extraneous factors. 
Is it under the 


not true that, 


procedures, private counsel in most cases 


present 


write their briefs not for the members of the 


Board, but for some unknown assistant, who 


may or may not be capable; diligent or 
otherwise; learned in labor law or a rela 
tive neophyte in this somewhat complex 
field? Would not the Board be better able 
to achieve the lofty aim of equal justice 
under law (an aim which is to be accredited 
to the administrative agencies equally with 
the courts) if some other method 
worked out to assure that the case can be 
presented by counsel directly to the officer 
who will make the decision, and that the 
actual decision will be made by a respon- 
sible publicly known officer on the basis 
of his own personal knowledge of the evi- 
dence and the arguments of counsel based 


thereon? 


Fair Trials 


were 


Suggestions for Improvement 


goals be 
been 


method these 


Many 


By what 
achieved ? 
offered. 

One proposal which deserves most care- 
ful consideration is to provide that the 
initial decision shall be made not by the 
Board but by an independent hearing officer 
who owes no allegiance to the Board, and 
to provide that his initial decision of the 
case would be the final administrative de 
cision, except that an opportunity would 
be afforded for review by the full Board 
which would act as a special appellate tri- 
bunal, considering the case only on the 
assignments of error which have been made, 
much as a federal court of appeals reviews a 
case on appeal from a district court decision. 
Suggestions to this effect were made in both 
the majority and the minority reports of the 
Attorney General’s Committee on Adminis- 
trative Procedure. (Senate Document No 
88, 77th Congress, First Session, pp. 200, 
244 (1941).) 


Another suggestion is based on the for- 
mula found in the Model State Administra- 
tive Procedure Act as promulgated by the 
National Conference of Commissioners on 
Uniform State Laws. This requires that 
whenever in a contested case a majority of 
the members of the agency who are to 
render the final decision have not heard or 
read the evidence, the decision, if adverse 


may 


suggestions have 


to a party to the proceeding other than the 
agency itself, shall not be made until a 
proposal for decision, including findings of 
fact and conclusions of law, has been served 
upon the parties, and an opportunity has 
been afforded to each party adversely aif 
fected to file exceptions and present argu 
ment to a majority of the officials who are 
to render the decision, who then shall per 
sonally consider the whole record or such 
portions thereof as may be cited by the parties 

In accordance with the spirit of this sug 
gestion, provision might be made requiring 
the Board, after it 
the trial examiner’s recommended 


has considered excep- 
tions to 
decision, to submit to the parties its own 
proposed findings of fact and conclusions 
which might presumably be pre 


pared by legal assistants. Thereafter, counsel 


of law, 


for the parties would have an opportunity 
to present argument on such proposed find 
ings to the members of the them 
selves; finally, the members of the 
Board would be required to personally con- 
sider such portions of the record as might 
be cited by the parties. 


3oard 


and, 
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This suggestion, likewise, has been heard 
in one form or another from many sides 
and on quite frequent occasions during the 
last decade. 

Still another suggestion which deserves 
consideration is that the case memoranda 
prepared by the legal clerks, to aid the 
members of the Board in their task of study- 
ing the case, should be made available to 
counsel for the parties. Then, if counsel 
feel that the analysis of a case by the Board 
member’s legal assistants contains errors or 
important omissions, counsel would have an 
opportunity to submit to members of the 
Board a memorandum directing their at- 
tention to the errors made by the staff as- 
sistants. In this connection, it has been 
urged that a requirement of giving publicity 
to staff memoranda would in itself operate 
to assure more careful preparation of such 
staff memoranda and might in this indirect 
way accomplish its greatest good. 

It is not the purpose of this article to 
offer a panacea, Discussion of these and 
other suggestions which have been made 


— 


“(Often the wisdom and justice of 
one’s decision will depend on bringing 
together, integrating and seeing as a 
whole all the component elements of a 
case, whereas if we were to analyze the 
factual body and deal separately with its 
parts, we would only evade the problem 
presented. 

“This case [De Mille v. American Fed- 
eration of Radio Artists, 13 Lasor Cases 
{ 64,195 (1947)], when all its facts are 
integrated into a unitary body, presented 
to our courts this question: Is it lawful 
under the Constitution and laws of our 
state [of California] and of our Federa 
Government for those who control the 
employment and means of livelihood of 
an American citizen to demand, as a con- 
dition of his employment, to be for- 
feited if the demand is not complied 
with, that he contribute financially to a 
cause bearing no relation whatsoever 
to his fitness for his work or to the 
quality of his services or to advancing 
the interests of his employer, a cause in 
which he does not believe, to which he 
conscientiously is opposed, and in re- 
spect to which he is convinced that any 
money he might contribute would be 
used not for purposes of enlightenment 
but rather in the interests of deception. 

“We shall better appreciate the sig- 
nificance of that question if we apply it 


AN UNANSWERED QUESTION 


would require more space than is here avail- 
able. Perhaps none of these suggested solu- 
tions would fully answer the purpose. If 
not, some other method should be devised 
to answer the need, stated at the outset of 
this article, of devising a feasible method to 
permit members of the Board to truly 
master the details of the cases before them, 
so that the decision of the Board weuld 
reflect the fully informed judgment of the 
Board members. 


Further study and perhaps further ex- 
perimentation will be required to find the 
best approach to the problem. But, in any 
event, there does exist an opportunity for 
an amendment which would be beneficial to 
the Board, to all parties appearing before 
it, and to the public good which the Board 
seeks to serve. These benefits outweigh 
any objection that many of the proposals 
would tend to delay the work of the Board. 
It is more important that cases be decided 
right than that they be decided quickly. 


[The End] 


to ourselves and to our own employ- 
ment. The question was presented first 
to a trial judge of more than ordinary 
ability, long experience and high repute; 
then to an appellate court, also of exten- 
sive experience, whose justices were well 
grounded in the basic principles of our 
jurisprudence; then to the Supreme Court 
of our state; and then, on petition for 
writ of certiorari, to the Supreme Court 
of the United States. In this liong, 
dialectic journey, there was no dissent. 
‘By flawless analysis the body of fact 
was dissected and by flawless logic each 
of the severed members was in turn 
analyzed and exposed to judicial scrutiny. 
But in this analysis, the unitary, factual 
body, which, as an entirety, had given 
rise to the problem, was destroyed; the 
problem itself was evaded; and the tre- 
mendous question posed to our courts by 
one of the nation’s great men was per- 
mitted to escape answer, except only as 
in necessary practical effect it was an- 
swered ominously in the affirmative.”— 
William J. Palmer, Judge of the Superior 
Court, Los Angeles County, California. 
The quotation is from an address before 
the Conference of California Judges at 
Los Angeles, August 25 and 26, 1952, 
which was printed in article form in 13 
Federal Rules Decisions 155, December, 
1952. 


| 
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On Amending 


the Taft-Hartley Act 


Obligatory Arbitration 


By |. HERBERT ROTHENBERG 





PaET ART LEE ACT—a slave labor 
statute! 

Throughout the entire long and bitter 
Presidential campaign, Mr. Durkin and his 
cohorts clamored that the Taft-Hartley Act 
was the Armageddon of labor. 

And then the metamorphosis! 

On the day of his appointment to the «is- 
tinguished office of Secretary of Labor, Mr. 
Durkin suddenly discovered that on the whole 
the Taft-Hartley Act was not so monstrous 
a bit of legislation that a few amendments 
could not render it consonant with labor’s 
best interests and constitute it as wholly 
acceptable to the more reasonable minds in 
Viewing in retrospect labor’s fan- 
tastic and hysterical charges of “slave 
labor” and being ever mindful of the abate- 
ment of the hue and cry as soon as the 
political climate changed, one is struck with 
a sudden realization of how sensitive we 
have become to declamations and slogans. 


labor. 


There is plainly too much intelligence and 
acumen in the higher echelons of labor to 
suppose that those leaders who were most 
vocal in the discordant chant of “slave 
labor” had any true or genuine belief that 
the Taft-Hartley Act, either in purpose or 
effect, operated to reduce free working men 
or their labor unions to slave status. In 
his many discussions with the officers and 
functionaries of unions this writer 
has been wholly unsuccessful in locating 


labor 


a single individual who was able to point 
out a solitary provision in the entire Taft- 
Hartley Act which was intended 
or capable of so disastrous an eventuality. 
In each instance, minor carpings and quib- 
blings over mechanics aside, when backed 
into a corner for proof, the Taft-Hartley 
antagonist sought escape by begging the 
entire question over again with the “slave 


either 


MR. ROTHENBERG ARGUES THAT A 
SYSTEM OF OBLIGATORY ARBITRA- 
TION IS NEEDED TO PUT AN END 
TO THE USE OF FORCE BY LABOR 
UNIONS IN SETTLING DISPUTES 





labor” hymnal and obstreperous demands 
for immediate and full recission of the act, 
in toto, preamble, provisions, and punctuation. 
Were it not for the basic gravity of the 
problem itself such dog-chasing-its-tail rou 
tines had the capacity for titillating humor. 

There can be little doubt, and, indeed, 
both its authors and proponents hold that 
the Taft-Hartley Act is not perfect legis 
lation. The act is admittedly far from fault- 
less. It is imperfect both in substance and, 
more important, in the sense that it neither 
serves nor was it intended as the Messiah 
to the labor problem. It is not and never 
purported to be more than a pragmatic at 
tempt to equalize the operation of the Wagner 
Act. It essayed no more than to impose 
upon labor unions prohibitions that were 
comparable in like circumstance to those 
that were imposed by the Wagner Act upon 
employers. This was essentially the burden 
and purpose of the Taft-Hartley Act. The 
Taft-Hartley Act did not enquire into whether 
the basic approach of the Wagner Act to the 
labor problem was, per se, the best approach, 
nor did it endeavor to undo what was effected 
by the Wagner Act. It merely accepted the 
basic premises and mechanics of the Wagner 
Act and superimposed upon that statute 
equivalent principles and mechanics operat- 
ing toward labor unions as well as in their 
favor. Indeed, the Wagner Act was and is 
a part of the Taft-Hartley Act, having been 
incorporated in toto in the Taft-Hartley Act.’ 
Since the Taft-Hartley Act is equal legislation 
rather than unequal legislation, it necessarily 





4 Title I, 
1947. 
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follows that the remedy of any imperfections 
in the act should be by ameliorating amend- 
ment rather than by complete dissolution 
and rescission of the equalizing provisions of 
the Taft-Hartley Act. One does not true up 
a fractured bone by amputating the limb. 
Admittedly, the Taft-Hartley Act is imperfect. 
It necessarily follows that amendments, to 
the extent that they may be required to 
render the act as equitable and effective as 
possible, were indicated. However, the ad- 
visability of or necessity for amendment 
does not call for total repudiation. 

There is one weakness and danger in con- 
templating amendment of the Taft-Hartley 
Act. This danger consists of conceding that 
either or both the Wagner Act and the 
Taft-Hartley Act is the end and the sum 
total of all approaches to the labor problem. 
Indeed, no one is so endowed with divine 
omniscience or wisdom that he alone has the 
sole and exclusive remedy for this complex 
and defying problem. However, this inability 
to “wrap up” the labor problem in one single 
package, is no reason to assume or concede 
that that which has been done—the Wagner 
Act, the Taft-Hartley Act and kindred legis- 
lation—is the only reasonable means of doing 
our best to compose or at least minimize 
this problem. In the course of examining 
the diverse provisions of the Wagner and 
Taft-Hartley Acts, it would be well on such 
reopening of the question to examine the 
basic premises upon which these statutes are 
predicated as well as the provisions of the 
statutes themselves. In undertaking this re- 
examination it might be well to consider the 
Wagener Act first, for, in the order of legis- 
lative progression, this was the first of the 
two statutes. 


Examines Wagner Act 


Disregarding momentarily the functional 
details of the Wagner Act, the meat and 


96 


marrow of the act consisted of an uncompro- 
mising dedication to collective bargaining 
with concomitant declarations of the right of 
working people to join unions of their own 
selection and the right of such representative 
unions to bargain with the employer on their 
behalf through processes of collective bar- 
gaining. These were the pivotal, and, indeed, 
the crucial provisions of the Wagner Act. 
The remainder of the act and its various pro- 
visions were merely instruments for the imple- 
mentation of these central rights. The creation 
of unfair labor practices by employers and 
the mechanics for the designation of bar- 
gaining unions and selection of bargaining 
representatives were merely vehicles for ac- 
complishing the primary objectives of the 
act. There is no room for either surmise, 
personal opinion or disputation in the de- 
termination of the basic purposes of the 
Wagner Act since its dogma is explicitly 
and unequivocally recited in the act’s own 
“policy” provision, 


Examines Taft-Hartley Act 


Now, with respect to the Taft-Hartley 
Act, that act, with minor deletions and re- 
visions, reaffirmed the Wagner Act in toto 
It was incorporated in its entirety into the 
Taft-Hartley Act and now, so to speak, 
comprises its entrails. None of the remaining 
provisions of the Taft-Hartley Act, whether 
its proscription and prohibition of unfair 
labor practices by labor unions, its miscel- 
laneous damage action, emergency strike 
prohibitions or its variety of disjointed pro- 
visions, recants or renounces the Wagner 
Act’s avowed and principal purpose of secur- 
ing the institution of collective bargaining 

There can be no disputing that the essential 
objective of the Wagner and Taft-Hartley 
Acts (of promoting and protecting the right 
of collective bargaining) is aught but com- 
mendable and demands universal 2nd national 
support. No person in his or her sane senses 
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would dare deny that it is of the essence 
of democracy that free working people and 
their empioyers enjoy the full and unimpaired 
right to freely and decently settle their pri- 
vate differences. Indeed, this principle is 
saluted not only in regard to the labor ques- 
tion, but in every direction and in every 
quarter of a free and democratic country. 
However, the weakness of these statutes is 
not in the ends sought by them to be at- 
tained. Their inadequacy derives, rather, from 
their silence. Insofar as they affirmatively 
express themselves in the direction of collec- 
tive bargaining, these statutes pursue the 
surest course of social and industrial wisdom 
However, when, having declared and imple- 
mented the right of collective bargaining, the 
acts then lapse into silence, they thwart 
those who have a right to look toward 
Congress for a fair and disinterested solution 
of the enormous and disquieting labor ques- 
tion. The number of strikes — more than 
18,000 of them since the enactment of th: 
Taft-Hartley Act—is the most reliable wit 
ness that collective bargaining has, does and 
will very often fail, The assertion, and in- 
deed the most bona-fide trust, that collective 
bargaining is the best medium and approach 
to the vexatious labor problem is no answer 
whatsoever to the question of: What shall 
we do when collective bargaining does fail? 
Can we honestly say that because collective 
bargaining is the best and most democratic 
instrumentality for dealing with the labor 
problem when it works, that we dare not con- 
sider ancillary devices for those instances in 
which collective bargaining does not work 
or results in fiasco? 

A question arises, then, as to what an- 
cillary media shall be provided to take up 
the void which arises where collective bar- 
gaining ends. In this connection the reader’s 
attention is adverted to the following quo- 
tation: “The inequality of bargaining power 
between employees who do not possess full 
freedom of association or actual liberty of 
contract, and employers who are organized 
in the corporate or other forms of ownership 
association substantially burdens and affects 
the flow of commerce, and tends to aggra- 
vate recurrent business depressions, by de- 
pressing wage rates and the purchasing power 
of wage earners in industry and by prevent- 
ing the stabilization of competitive wage rates 
and working conditions within and between 
industries.” 


The foregoing quotation is not an excerpt 
from any legal or economic treatise or tome. 
Surprisingly, it is taken verbatim from the 
“policy” provision of the Wagner Act itself.’ 
Without debating the validity or invalidity 
of this Congressional assertion, the fact re- 
mains that the premises contained in that 
quotation constituted the essential keystones 
upon which the Wagner Act was erected. 
History will, at least in some measure, sub- 
stantiate the assumption of the working- 
men’s inequality vis-a-vis the employer. If, 
indeed, this inequality was properly a basis 
and a sufficiently valid reason for enacting 
the Wagner Act, then it becomes doubly 
imperative to enquire whether or not the 
vagaries of time and events have not pro 
duced a new kind of inequality that begs for 
urgent and equitable relief. 


“Criminal Conspiracy"’ Pattern 


It would no doubt be redundant to recite 
in detail the history and agonies of the labor 
movement in this country. Every student of 
the subject is sufficiently familiar with the 
injustices wrought against free workingmen 
in the name of the “criminal conspiracy” 
pattern that was established in the “Trial 
of the Cordwainers.’”’ The books 
abound with authentic material describing 
the endless injustices that wreaked 
against workingmen in frenzied attempts to 
abort their simple efforts to peaceably band 
themselves together for their common se 
curity. Every decent man would rather that 
there had not happened the countless in 
stances of abuse of judicial process, condem- 
nation and imprisonment for contempt, the 
partisan intervention on the side of the em 
ployers of the armed forces of the law in 
the form of sheriffs, police, militia and, in- 
deed, the military forces of the federal gov 
ernment itself. The labor movement was 
sired by exploitation, born in wrath and 
adolesced in oppression and violence. Its 
original sin was its claim to recognition and 
demand for fair treatment. History itself 
makes it clear that the infant labor move 
ment of the Cordwainers of 1792 and its 
progeny of the late 1800’s and early twen- 
tieth century were left no choice but to look 
to their own strength and devices to attain 
the basic essentials of industrial fair play 
Neither the fierce opposition of the employer 
element or its minions nor the partisan in 
trusion of governmental forces were able to 
defeat or suppress the movement. In truth, 


source 


were 





2 Sec. 1, NLRA, as amended. This portion of 
the NLRA was not changed by the Taft-Hartley 
Act. 

* Philadelphia Mayor's Court (1806). See also 
Commons and Gilmore, A Documentary History 
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of American Industrial Society, pp. 59-248 ; 
Rothenberg on Labor Relations (Dennis & Com- 
pany, Buffalo, 1949). 








Democratic unionism—like peace— 
is indivisible. The strengthening of 
a free labor movement in Europe 
and Asia not only strengthens free 
labor movements everywhere else in 
the world; it strengthens democracy 
itself wherever it exists or is striving 
to exist. And we know that where- 
ever democracy is strengthened, 
Communist tyranny and slavery are 
that much more weakened. 
—James B. Carey, CIO official 





so disparate was the struggle and so un- 
deniably right were at least the basic objects 
of the labor movement that not only were 
labor’s efforts increasingly rewarded by the 
counsel and aid of men of good conscience, 
but, commencing with the Clayton Anti- 
Trust Act, the government altered its prior 
position and intervened on the side of labor, 
if not to equalize this one-sided situation, at 
least to remove the impediments under which 
labor struggled. The subsequent judicial rec- 
ognition of the right to strike* and the 
revitalization of the Clayton Act’s circum- 
vented ban against injunction by the enact- 
ment of the Norris-LaGuardia Act® were 
long overdue splitting of the chains that 
fettered and bound labor. However, the 
greatest single step taken by government in 
affirmative® aid of labor was the Wagner 
Act which was passed in 1935. No doubt 
the reader has many times read descriptions 
of the national scene as it existed at the time 
of the enactment of this statute. The nation 
was just then and only gradually emerging 
from the most critical depression of our 
national history. The time was one of crisis 
and emergency. The despair and helpless- 
ness, the bitterness, the cupidity and animal- 
ism of the depression had not yet subsided. 
The nation was enveloped by a suffocating 
fog of fear, suspicion, unrest. The NRA, the 
emergency product of a crusading adminis- 
tration, had been declared unconstitutional. 
Amid this judicial debris lay the shattered 
remains of Section 7 (a) in which, for the 
first time in our national history the govern- 
ment guaranteed the use of all of its re- 
sources to secure to labor the enforcible 
right to collective bargaining, the very thing 
for which labor had for more than a century 


and a half theretofore been compelled to 
fight with its own meager resources. In 
this time of stress and emergency, the Con- 
gress passed the Wagner Act. One of the 
most eloquent commentaries on the Con- 
gressional mind at the time of the enactment 
of the Wagner Act is the act’s introductory 
excerpt which was quoted at an earlier point 
in this article. There can be no doubt that 
for many generations labor had more often 
been cast into the role of victim rather than 
antagonist. Whether or not this was actu 
ally the situation at the time the Wagner Act 
was promulgated is and has for many years 
past been a matter of debate. However, re- 
gardless of the validity of the Congressional 
premises upon which the Wagner Act was 
enacted, it is undeniable that the statute it- 
self was long overdue. Abuse of the Wagner 
Act and its processes in some governmental 
as well as labor quarters derogates nothing 
from the basic validity of that act. 
Although the courts have contradicted one 
another in the determination of whether or 
not the basic purpose of the Wagner Act 
was to protect interstate commerce or to 
advance the welfare of labor,’ none of the 
courts and no individual has ever doubted 
that at least the secondary purpose of that 
statute was to further the interests of labor 
That the Wagner Act has fulfilled its mis- 
sion is an incontrovertible fact. Indeed, no 
Congressional enactment has ever so com- 
pletely and effectively accomplished the ob 
ject for which it was included in the books. 
nor, certainly, ever in so short a span of 
With a wave of a legislative wand 
Congress cancelled out for labor the neces 
sity for at least several decades or, possibly 
generations, of struggle, strife and travail 
It is almost a certainty that, barring disas- 
trous social convulsion, labor, by its own 


years. 


efforts, would have eventually wrested from 
society the rights which were endowed upon 
it by the Wagner Act. However, long years 
of disheartenment, struggle and trial would 
have had to be endured. This bitter period 
of turbulence was eliminated by Congress 
with one dramatic stroke. All the things 
that labor had for so many years been fight 
ing so bitterly and desperately were handed 
to it at once: compulsory recognition, obliga- 
tory collective bargaining and the means of 
enforcement. These, labor had ever 
were the media of equality with management 
and the goals from which nothing would 


cried, 





* Duplex Printing Press Company v. Deering 
(1921), 254 U. S. 443. 
5 Anti-Injunction Act of March 23, 1932, Ch. 90; 


47 Stat. 70; 29 USC 101-115. 


*¢ As contrasted to such negative and proce- 
dural measures as the Clayton Anti-Trust and 
the Anti-Injunction Acts. 

™See Rothenberg on Labor Relations, p. 299, 
and cases cited therein. 
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stop it. Because of the role which labor has 
in our national productivity, there can be no 
denying that it was and is entitled to equality 
with management, the other half of the 
production team. To this extent the Wagner 
Act was fair and proper legislation. What- 
ever consequential and new inequalities that 
the Wagner Act produced as against the 
individual employee, management the 
public, the Taft-Hartley Act sought to neu- 
tralize. 


or 


Labor Movement Mushrooms 
into Economic Force 


It must be realized that the rights which 
were granted to labor by the Wagner Act 
were merely legal rights and did not, of 
themselves, enlarge either the size or the 
operations of labor. These rights were mere- 
ly the avenues through which it was intended 
that labor should augment forces and 
extend its activities. And, here again, the 
act has produced results which no other 
statute can claim. Fortified by these newly 
acquired rights and legal machinery, labor 
mushroomed from an adolescent movement 
into a collossal social and economic force. 
Although brashly, if over-optimistically, claim 
ing two million followers in 1918, labor today 
ranks as the largest organized group in the 
country. Counting the AFL, the CIO, the 
Railroad Brotherhoods, the United Mine 
Workers and the myriad of large and small 
independent, if unpublicized, labor unions 
throughout the country, labor has a claimed 
membership of upwards of 20 million people. 
No force in America subject to leadership, 
including the armed forces of this country, 
is numerically so great. On the oft 
financial statements filed under the provi 
sions of the Taft-Hartley Act, the collective 
wealth and financial resources of organized 


its 


basis 


labor is prodigious and the equivalent of the 
capitalization and worth of all but the great- 
est corporations in the country. These cir 
cumstances, together with a mindfulness 
that no corporation in America, be it General 
Motors, United States Steel, Chrysler Cor 
poration, the coal industry or whatever, is 
sc great that labor has not able to 
pummel it into submission, produce the sudden 
and appalling realization that the only forces 
in our country that are larger than organized 
labor are society itself and the government 
It seems plain enough that labor has long 
since emerged from that pitiable state in 
which decent men felt that it should properly 


been 





* ‘In the long, long years ago and until com- 


it was true that labor 
weak, helpless and 
situation it was 


paratively recent years 
was classified as a ‘poor, 
oppressed’ group. In such 
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be a ward of society and government. Labor 
is today no longer a pathetic nephew of the 
family. Today, organized labor is one of 
the most powerful and sternest masters in 
the national household. When one considers 
such wholly self-interested and relentless ac- 
tivities as the atomic project strike, the 
paralyzing Pacific coast strike, the steel strikes 
and Mr. John Lewis’ recurrent actions, one 
wonders whether or not it govern- 
mental restraint rather than assistance that 
The reader, to be sure, 


is not 


is now indicated. 
is no doubt personally familiar with the many 
publicized and unpublicized strikes which, 
while not attaining the dignity of national 
emergency strikes nevertheless have pro 
duced revulsion and alarm: the strikes in the 
New York harbor, the strikes against the 
transit companies of many leading cities, 
the telephone strikes, hospital strikes, strikes 
against municipal health and safety agencies 
and the myriad of other strikes calculated to 
cut off the necessities of life of many com 
munities. Though the emergency in such 
strikes is local rather than national the in- 
spiration behind the creation of the emergency 
is no less wrongful than in strikes against 
the national community. The recurrence and 
success of such strikes, designed by the cal 
shutting off of the of life, 
safety and convenience of the locality to 


lous essentials 
whip communities into submission, are un 
shakeable of the mental 
and stature of present-day labor. Also, there 
are thousands upon thousands of little and 
un-noticed strikes small 
people: the strike against the corner store, 
the neighborhood deliveryman, the 
town the legion of 
against similar individuals who are helpless 


witnesses processes 


against business 
down 


restaurant and strikes 


at the hands of organized labor; the power 
to cut off the little man’s supplies, the ability 
the capacity for frighten 
A] 
though steel strikes, national walkouts and 
the like make meaty headlines, putting the 
baker or the neighborhood chop house or the 
laundryman out of business does not gener- 
either the history books, 


to halt deliveri« _ 


ing customers inte involuntary boycott 


ally find its way into 
the judicial decisions or the economic tomes 
dealing with In 


short, it seems sufficiently plain to this writer 


this prodigious problem 


that the day for looking upon labor with a 
tear in one’s eye has long since passed. If 
we are, as a society, to deal forthrightly with 
labor problems we must forever be mindful 
of labor’s present stature and have a con 
tinuing awareness of its present capacity." 
evident that labor in all fairness needed pro- 
tection against oppression foisted upon it by 
the ‘rich and powerful.’ Everyone should 

(Continued on fellowing page) 
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When Collective Bargaining Fails 


With these observations in mind, let us 
now advert again to the matter of collective 
bargaining. It has been readily acknowl- 
edged that collective bargaining—the right 
of free negotiation and agreement—is the 
best method for composing industrial dif- 
ferences. But, as previously posed, there 
remains the question as to what is to be done 
when collective bargaining has failed. The 
alternatives are (1) to do nothing and (2) 
to permit management and the now powerful 
forces of labor to resort to force to obtain 
their respective ends. Now, as we have seen, 
circumstances in the past may have given 
adequate reason to overlook or condone the 
use of force, even as one tolerates the use 
of force by a small boy to cut down to size 
a larger bully; the similarity ceases there. 
While it is admissible to look with compla- 
cence on a fight between two youngsters, 
such complacence is not admissible when 
armies of men, grown, mature and determined 
upon violence, undertake to publicly liquidate 
one another. If the notorious Mafia were to 
embark upon a vendetta with the Ku Klux 
Klan one might be tempted to say that if 
they each killed one another off it would be 
a good thing for society. However, as tempt- 
ing as this prospect might be, it is impossible 
to allow hordes of men, Mafia, Ku Klux 
Klan or whomsoever, to engage in a program 
of murder and violence on the highways. By 
analogy, it is no more to be endured that 
the overpowering forces of labor engage in 
running duels with employers in an open and 
forceful vendetta in the public streets, as it 
were. The day and time for the use of force 
is no more. Both labor and industry have 
attained such a stature that it can and may 
become ruinous for society to continue to 
permit the use of force in their private con- 
tests and conflicts. While it is evident that 
the public suffers severely in the national 
emergency strike—since the element of pub- 
lic welfare is of the essence of such strikes 
—it may truly be said that the public suffers 
to some degree in every strike. To be sure, 


the public interest in peace and industrial 
harmony and in quiet and serene living suf- 
fers in every strike. To this degree it may 
be said that the public has a true and actual 
interest in every strike. This public interest, 
it would seem, would preclude a continuation 
of the constant state of strife and the appar- 
ent governmental policy of noninterference. 
Even as the doctrine of laissez faire as regards 
governmental concern over the untoward 
activities of business men has long since 
been held to be intolerable, to a like degree 
the existing doctrine of “hands off” in regard 
to labor’s activities must come to an end. 


Suggests Obligatory Remedy 


The question, then, is: What can be done 
to remedy the situation? The remedy sug- 
gested by this writer is by no means novel 
or unique. Contrariwise, much has been 
written on the subject and the matter has 
been considered in many quarters. The pro- 
posed means for terminating the evil and 
dangerous situation that now exists, is oblig- 
atory arbitration. The writer is not unaware 
that this suggestion by the name of compul- 
sory arbitration is considered anathema not 
only in labor quarters but in many quarters 
of management. Since it seems elementary 
that the peaceable adjustment of differences 
as against the forcible settlement of contro- 
versies must redound to the advantage of 
all parties in interest, including the public, 
it is a matter of curiosity as to why there 
should be such fixed and inflexible pre- 
disposition against obligatory arbitration. No 
one, either in labor or management circles 
has ever had the temerity to publicly assert 
that they prefer forcible measures as against 
peaceable procedures. The argument most 
frequently used against obligatory arbitration 
is that it contains the element of compulsion. 
Although, at first blush, this argument seems 
to appeal to democratic-minded people, on 
further consideration it begins to appear how 
sophistical and illusory is this argument. In 
the first instance, it ill behooves labor to 
foreclose obligatory arbitration on the score 
of compulsion, since, as we have seen, in all 





(Footnote 8 continued) 


commend with the highest praise the changes 
which have been wrought by organized labor 
for the benefit of this the largest segment of 
our populace. Nevertheless it is to be hoped 
that the admonition ascribed to the late William 
Green, President of the A. F. L., struck a 
responsive chord when he reputedly stated in 
effect that organized labor should be proud of 
the fact that it had swung the pendulum to 
mid-center to the end that fairness to one as 
to the other had become the criterion for both 
employer and employee but that iabor should 
be ever alert never to become unduly ambitious 
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and in a moment of over-enthusiam swing the 


pendulum beyond middle point because such 
conduct might result in public sentiment which 
is now favorable to labor, executing an about- 
face. May the day never come when this sound 
advice so timely given is forgotten for in such 
an event the observation, which we liken unto 
a theorem, that the ‘rich and powerful’ oppressor 
may be a labor union, as well as the employer, 
would become entitled to the geometric symbol 
Q. E. D.—qQuod erat demonstrandum.” Judge 
Hobson in Miami Typographical Union v. 
Ormerod, 22 LABOR CASES { 67,293 (Fla. S. Ct., 
1952). 
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its long history labor has immoveably stood 
for and claimed the right to compel the em- 
ployer to recognize and deal with it. Labor 
has never been averse to imposing compul- 
sion upon the employer. Indeed, the NRA, 
the Wagner Act and the Taft-Hartley Act 
all embraced compulsions upon the employer. 
Indeed, the weapon of strike is itself a 
weapon of compulsion. When one considers 
the Wagner Act, the Taft-Hartley Act, the 
Wage and Hour Act, the miscellaneous child 
labor and other industrial mandates and pro- 
hibitions, it becomes increasingly clear that 
the introduction of compulsion into indus- 
trial affairs is neither new or abominable. 
Our national history is replete with examples 
where the compulsory requirement or pro- 
hibition of activities which theretofore were 
neither voluntarily done or abstained from 
generally produced results that were in the 
best interests not only of society itself but 
of the reluctant parties in interest. With re- 
gard to management, the mere wish by man- 
agement that it retain the prerogative and 
discretion in forcibly resisting the demand 
of labor is no reason in itself for according 
management that asocial luxury. The in- 
terests of the public and of society generally 
are predominant and must prevail over the 
combatants’ determination to retain intact 
the archaic industrial feuding system. In 
connection with the compulsory aspect of 
obligatory arbitration, it is often protested 
by both labor and management disciples that 
arbitration, as such, is already in widespread 
voluntary use. It is argued, as was recently 
contended by James B. Carey, vice president 
of the CIO, in a television forum, that the 
requirement of obligatory arbitration would 
be redundant and oppressive since labor and 
management were already extensively using 
voluntary arbitration procedures. Mr. Carey 
urged that the introduction of the element 
of compulsion would be undemocratic, op- 
pressive and superfluous. This contention 
as reasonable as it sounds, is neither sup- 
ported by the facts nor is it more than 
undiluted circumlocution. Since the law does 
not suffer from any chemical incompatibility 
with the element of compulsion as was dem- 
onstrated in regard to other industrial legis- 
lation, we can dismiss the 
oppression. Insofar as the asserted common 
usage of voluntary arbitration procedures is 
concerned, the record discloses that such is 
not the case. The recently threatened coal 
strike—which was averted only by the sub- 
ordination of governmental dignity to the 
fulminations of John L. Lewis—the bevy of 
threatened and impending transportation strikes 
and the legion of other lesser strikes daily and 


contention of 
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Within labor's own ranks, | am con- 
fident that a sincere attempt will be 
made in the immediate future to 
bring about much-needed unity. 
Negotiations looking toward a mer- 
ger of the AFL and CIO will be 
resumed by committees representing 
both groups. In my opinion, nothing 
could strengthen labor's position in 
our own country and in the free 
world to a greater extent than such 
a merger. The American Federation 


of Labor will do its utmost to make 
labor unity a reality in the coming 
year. 

—AFL President George Meany 





endlessly occurring throughout all parts of 
the country, belie the assertion that voluntary 
arbitration is the rule rather than the ex- 
ception. It is true that in a great many labor 
contracts voluntary arbitration is provided 
for. However, the overwhelming number of 
strikes which occur in defiance and breach 
of contracts, are cloquent witness to the 
whimsicality and unreliability of such private 
undertakings. Another demonstration of the 
trust that may be placed in labor’s pious 
proclamations of its complete dedication to 
peaceable process and the pursuit of volun- 
tary arbitration is the blunt and peremptory 
rejection by Michael Quill, speaking for the 
Transport Workers Union of America (CIO), 
of the Board of Estimate’s proposal of vol- 
untary arbitration in the current New York 
City bus strike and his apparently inflexible 
determination to wrest the maximum by 
whatever means and at whatever cost. Aain, 
with regard to Mr. Quill, in the last several 
weeks he once more exhibited his exquisite 
reverence for voluntary contractual obliga- 
tions by publicly announcing that by his own 
lights he did not deem himself bound by his 
own signature to a contract with the Phila- 
delphia Transit Company and threatened to 
call a strike despite the provisions of the 
written contract. Ignoring the public clamor 
and on the very eve of threatened court 
action to enforce the contract, Mr. Quill 
advised the newspapers—as well as the public 
and the court—that if an injunction were 
granted, his union “would take the law into 
its own hands.” However, at the hearing the 
following day some choice observations by 
Joseph L. Kun, the President Judge of Com- 
mon Pleas Court No. 1 of Philadelphia, im- 
pelled Mr. Quill to reappraise his assumed 
stature in line with the processes of law 
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and order*’—a spectacle whose dramatic 
flavor lost nothing from the fact that it 
was some few years previously portrayed by 
the estimable John L, Lewis under the di- 
rection of the late and lamented Judge T. 
Allen Goldsborough.” The reader may also 
recall that not so very long ago the president 
of an important eastern Pennsylvania branch 
of the Communication Workers of America, 
(CIO), decided to precipitate what would 
have been a critical telephone strike in the 
very teeth of a contract prohibiting strikes 
and providing for voluntary arbitration. From 
this gentleman’s public declarations it was 
clear, at least to him, that such covenants 
bound only management and could not consti- 
tutionally or democratically hamstring unions. 
Nor should it be imagined that such schizo- 
phrenic peregrinations of the contractual 
mind afflict only the leaders of the strikes 
that make headlines. The public highways 
crawl with pickets prosecuting their own 
Lilliputian strikes in defiance of their solemn 
covenants. Such recurring exhibitions of 
irresponsibility compel one to pause and 
ponder Mr. Carey’s arguments and to ques- 
tion the validity of his assumptions. The 
record—judicial and secular—rejects his prem- 
ises. The elements of precocity and whimsy 
loom too high to enable one to see the 
panacea which Mr. Carey asserts reposes 
behind them.” 


Labor and Management Reject 
Involuntary Arbitration 


The protests of the spokesmen for both 
labor and management that there is no need 


to mandatorily require arbitration since vol- 
untary arbitration is now effectively and ex- 
tensively used raises a very interesting point. 
These spokesmen contend that this being the 
case the introduction of the element of com- 
pulsion into the institution of arbitration 
would be undemocratic and superfluous. The 
objection, it seems, is not to arbitration 
per se but rather to obligatory (that is, com 
pulsory) arbitration. As against this remon- 
strance of labor and management, the public 
objection to voluntary arbitration is the ad- 
missability of the use of force when arbitration 
or the collective bargaining processes fail. 
Since, in a great measure, the rights of both 
labor and management and certainly the in- 
stitution of collective bargaining result from 
the magnanimity of the public from whom 
these rights stem, it would seem that the 
public interest should in every contingency 
prevail. Accordingly, and if the interests of 
the public are impaired by the whimsical or 
capricious admissability of the use of force 
as a climax to voluntary arbitration then the 
use of force should be effectively eliminated 
by the requirement that obligatory arbitra- 
tion ensue wherever collective bargaining 
has failed or voluntary arbitration is accom- 
panied by or begets the use of force. 

It is futile for the antagonists of obli- 
gatory arbitration to protest that the Kan- 
sas Court of Industrial Relations is evidence 
of the futility of governmental intervention 
into arbitration. Every student of the sub 
ject is aware that the act under which the 
Kansas Court of Industrial Relations was 
established was declared unconstitutional 





* Philadelphia Transit Company v. Transport 
Workers Union, Local 234, C. P. No. 1 of Phila- 
delphia County, December Term, 1952; decision 
rendered December 16, 1952. 

1° U. 8. v. United Mine Workers of America, 
11 LABOR CASES { 63,459, 70 F. Supp. 42 (DC 
D. of C., 1946). 

% An interesting legal disbalance that exists 
may shed some light on labor's devoted attach- 
ment to voluntary arbitration procedures. In 
almost all contracts a concomitant of no strike, 
no lockout provisions is a stipulation for arbi- 
tration—a necessary vehicle for settling the 
controversies which in absence of the contractual 
prohibition would be forcibly contested by strike 
or lockout. 

In most instances the inclusion of the arbi- 
tration clause has been held to render such 
contracts subject to local and federal arbitration 
statutes: Goldstein v. ILGW, 1 LaBor CASES 
§ 18,076, 328 Pa. 385; United Office & Profes- 
sional Workers of America v. Monumental Life 
Insurance Company, 17 LABOR CASES { 65,625, 
88 F. Supp. 602; Lewittes & Sons v. United 
Furniture Workers, 19 LABOR CASES { 66,219, 
95 F. Supp. 851. Accordingly, action at law or 
in equity under such contracts will be stayed 
in accordance with the provisions of such stat- 
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utes until the completion of the agreed arbi- 


tration. As a result, if a labor union were 
to breach the no strike, no lockout provision 
of the agreement, not only the controversy which 
precipitated the strike but the violative strike 
itself would be unactionable until conclusion 
of arbitration. While such a strike might affect 
the employee status of the strikers, the strike 
itself would not constitute an action cognizable 
by the NLRB. Moreover, notwithstanding the 
illegal aspect of the strike an injunction would 
not be available because of the rigors of the 
Anti-Injunction Act Thus, the labor union 
enjoys the unique privilege of holding the em- 
ployer with one hand, pummeling him with the 
other and holding up a statute book with its 
foot to prove that the law does not afford the 
employer not only an equal privilege but even 
the simple right of striking back because it is 
clear under the NLRA and the LMRA that a 
lockout by the employer, contract or no cen- 
tract, strike or no strike, constitutes an 
enjoinable unfair labor practice: In re Davis 
Furniture Company, 100 NLRB No. 158; In re 
Morand Brothers, 99 NLRB No. 55. 

It seems slight wonder that Mr. Carey is so 
unalterably dedicated to voluntary arbitration 
as it now prevails. 
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within several short years after its enact- 
ment. The operations of this experimental 
court were not only handicapped and frus- 
trated by the partial invalidation of the 
very law upon which its effective activities 
depended, but, more important, it must be 
remembered that this experiment was under- 
taken at a time when neither labor, man- 
agement nor society generally were conditioned 
to the present day and broad approach 
towards the labor problem. Finally, it is 
well remembered in many quarters that the 
failure of this experiment was predestined 
by the interjection of political and certain 
other corrupting ingredients which ren- 
dered failure a certainty. The failure of the 
Kansas Court of Industrial Relations, as an 
experiment, is no reflection on the experi- 
ment itself, but, rather, cloud upon 
those forces whose intervention rendered 
the failure a foregone conclusion. 


is a 


Claims Suggested Remedy Is 
Antithesis of Compulsion 


As regards the “compulsory” aspect 
of obligatory arbitration, it is important to 
note that obligatory arbitration is actually 
voluntary arbitration. Obligatory arbitra- 
tion becomes mandatory only when the 
parties themselves refuse or are unable to 
compose their private differences. No pro- 
ponent of obligatory arbitration would dare 
to suggest that such mandatory arbitration 
take the place and become a substitute for 
private and collective bargaining, or, indeed, 
of the right of voluntary arbitration. The 
proponents of obligatory arbitration propose 
that arbitration be mandatorily required 
only when and if the private parties refuse 
privately to compose their differences and 
thereby render the use of force inevitable 
with the consequent damage to the public 
interests. It is not conceived as a com- 
pulsory substitute for either collective bargain- 
ing or voluntary arbitration. It is intended 
only as an obligatory alternative to the 
present employment of force in a society 
that can not tolerate such primitive pursuits 
To this extent, obligatory arbitration is the 
very antithesis of compulsion. As long as 
the parties, whether by the processes of col- 
lective bargaining or voluntary arbitration, 
arrive at private solutions to their differ- 
ences both the law and society have no 
right to intervene. However, it is only when 
the parties, in the exercise of their right to 
disagree, arrive at an impasse and take 
resort to force that the requirement of 
obligatory arbitration obtains. Accordingly, 
it is the parties themselves who determine 
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whether or not they will render themselves 
amenable to the process of obligatory 
arbitration. 


Inhibits Pattern Bargaining 


One of the most effective arguments that 
this writer can conceive for the introduc- 
tion of obligatory arbitration is that it 
would constitute an effective check upon 
the system of pattern bargaining. Although 
the large producer is of great importance in 
our national economy, in this writer’s opin- 
ion the lesser entrepreneur is no less im- 
portant. Collectively, the dealers, distributors, 
wholesale and retail outlets of such pro- 
ducers as the steel manufacturers, the auto- 
motive industry, the oil refineries and the 
like are no less important in their collective 
activity than the producers themselves. Un- 
fortunately, in the negotiation of contracts 
and the establishment of labor scales and 
standards, the contracts are generally first 
negotiated with the prime producers. Oc- 
cupying the primary economic positions, 
they have little or no difficulty in establish- 
ing prices and sales conditions capable of 
absorbing whatever new and additional bene- 
fits may be derived by labor from the 
particular contract. It is these contracts 
that generally establish a pattern which is 
pursued in varying degrees right down the 
line to the ultimate retailer. Having passed 
the primary producers, the pattern, as it 
descends downward, produces increasing 
difficulties for the progressively smaller 
businessman. How complex and how great 
an injury emanates from this device of 
pattern negotiation has been the subject of 
considerable writing. There is no point in 
exploring that subject here. However, as 
the pattern negotiation aspect of the labor 
problem concerns obligatory arbitration, it 
may be said that if such arbitration were 
to be governed by the facts, circumstances 
and exigencies of the particular matte: 
being arbitrated, an effective rein could be 
placed upon the harsh and inequitable sys- 
tem of pattern bargaining. 


Proposes Use of Jury 
as Ultimate Arbitrator 


If the basic premise that we have prog 
ressed so far socially and economically that 
resort to industrial force and cannibalism 
can no longer be tolerated and if the need 
for displacing voluntary arbitration with its 
admissibility of the captious and precocious 
use of force must be displaced by obliga- 
tory bargaining with its sanctions against 
force and asocial implications are conceded, 
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then the question becomes purely a matter 
of mechanics. In an article published 
in this periodical several years ago” this 
writer suggested the use of the jury as the 
ultimate arbitrater. It is submitted that this 
suggestion might be worthly of further 
consideration. However, apart from this pro- 
posal, the mechanics, of whatever variety 
they might be, could be suitably devised 
as long as there is a sincere intention of 
achieving an industrial vehicle that would 
work. Inasmuch as most of the spokesmen 
for labor and management in opposition to 
the proposal of obligatory arbitration so 
articulately protest the broadspread use and 
efficacy of voluntary arbitration, it should 
indeed be a source of embarrassment for 
these gentlemen to oppose a suggestion that 
the same processes and procedures now pur- 
sued in voluntary arbitration compacts be 
employed in obligatory arbitration. If these 
processes and procedures are now accept- 
able in the name of voluntary arbitration, 
certainly they cannot lose their fascination 
and appeal when employed in the name of 
obligatory arbitration. But whatever the 
mechanics, it is submitted that the require- 


ments of the day and of the national! welfare 
make \it urgent that obligatory bargaining 
be recognized and introduced into our 
economic system as a means of composing 
a problem which may, and in a presently 
unpredictable moment, erupt in some un- 
expected direction and produce circumstances 
that will culminate in situations far worse for 
both labor and industry. It would seem 
that it would be better to make present- 
day provisions for future peace and tran- 
quillity in our national and local labor 
relations rather than to await some day in 
the future when some other John L. Lewis 
may contribute a greater sum than a $500,000 
to another Walter Reuther different 
Chrysler strike and where other and more 
sympathetic labor unions might join hands 
to produce a general strike which, no doubt, 
and as in other countries in modern times, 
would impel society to recoil and strike 
back violently and write an answer to the 
labor problem that would far 
harmful to both labor and industry than 
peaceable obligatory arbitration could ever be. 


[The End] 


in a 


be more 





GOOD CAUSE FOR REFUSING WORK 


(Recent rulings on what constitutes good cause for refusing work, 
as reported in CCH UNemMpLoyMENT INSURANCE REPORTS. ) 








The Case 


The Ruling 





Having found that, on her first 
job, that type of work made her 
nervous and irritable, an unem- 
ployed woman refused referral 
to clerical work. 

A buttonhole maker, who had 

used the same machine for 2% 

years, declined her old job be- 

cause the employer would not 
let her have the same machine. 

She was disqualified, but three 

months later, she again refused 

the job for the same reason. 


Two sailors refused work with the 
Military Sea Transportation Serv- 
ice claiming that they could earn 
more overtime in private em- 
ployment. 





In reversing the prior disqualifica- 
tion, the Commissioner held: 
job can well be suitable for one 
person and not for another.” 


She was not subject to an addi- 
tional disqualification. How- 
ever, having made no recent 
search for work, she was held 
ineligible until she could again 
meet the availability require- 
ments. 


Since other conditions were sub- 
stantially the same, their argu- 
ment carried no weight. It 
would be impossible to have 
equal overtime opportunities. 





Conn. J 8329 


Ga. § 8207 


Cal. § 8697 





224 Labor Law Journal 505 (April, 1950). 
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Amending 


the Taft-Hartley Act 


Union Security 


By FRED WITNEY 





UNION MEMBERSHIP AS A CONDITION OF EMPLOYMENT IS NOT 
THE EVii THING IT HAS BEEN PAINTED, SAYS THE AUTHOR. 
CURBING IT BY STATE OR FEDERAL LAW IS UNWISE POLICY 





Seat PURPOSES of this paper, union 
security is regarded as a state of affairs 
requiring union membership as a condition 
of employment. Included within this category 
are the closed shop, union shop and main- 
tenance of membership. These forms of 
union security contain a common feature in 
that each makes membership in a union a 
condition of employment. They differ in the 
timing for the requirement of union mem- 
bership and the degree of freedom of choice 
provided the worker in the necessity for 
joining a union to hold a job. The closed 
shop and union shop are different in that 
under the former the worker must belong 
to the union before obtaining a job while 
the latter requires union membership after 
the worker is hired. With respect to main- 
tenance of membership, the worker is free 
to elect whether or not he desires to join 
the union. Once he does join, however, he 
must maintain membership in the union 
for the duration of the contract period or 
else forfeit his job. 

As a collective bargaining problem, union 
security has given rise to considerable con- 
troversy and inquiry. Advocates and op- 
ponents of union security have produced a 
legion of arguments, most of which are 
well known to observers of collective bar- 
gaining and industrial relations. Accord- 


ingly, not much new will be accomplished 
by going over this familiar ground once 
again. Instead the major objective of this 
paper is to evaluate the impact of Taft- 
Hartley’ on union security with the view 
of recommending a proper public policy 
for this area of collective bargaining. Un- 
like the Wagner Act,’ the 1947 labor law 
establishes a number of limitations on the 
right of employers and unions to negotiate 
and implement union security agreements. 
Under the Wagner Act, the matter was 
to be disposed of through the process of 
collective bargaining free from government 
intervention. Restrictions in this law on 
union security attached only to the majority 
status and independence from company con- 
trol of the contracting union. Such agree- 
ments were lawful provided that the union 
involved in the contract represented a ma- 
jority of the workers within the bargaining 
unit and was free from any taint of com- 
pany domination.’ 


These limitations of the Wagner Act 
were, of course, repeated in Taft-Hartley, 
but, in addition, the 1947 labor law contains 
several new major restrictions on union 
security. Section 8 (a) (3) of Taft-Hartley 
establishes the current national legal con- 
trols over union security agreements.‘ 
Employers unlawfully discriminate against 





1P, L, 101, 80th Cong., 1st Sess. The official 
name of Taft-Hartley is the Labor Management 
Relations Act, 1947. 

2 Act of July 5, 1935, 49 Stat. 449. Officially, 
the Wagner Act was termed the National Labor 
Relations Act. 

8 Serrick Corporation, 8 NLRB 621 (1938). 

‘This section makes it an unfair labor prac- 
tice for an employer ‘‘by discrimination in re- 
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gard to hire or tenure of employment or any 
term or condition of employment to encourage 
or discourage membership in any labor organ- 
ization: Provided, That nothing in this Act, 
or in any other statute of the United States, 
shall preclude an employer from making an 
agreement with a labor organization (not estab- 

(Continued on following page) 
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Mr. Witney, who is assistant professor of economics 
at Indiana University, Bloomington, Indiana, is also 
the author of Government and Collective Bargaining 





workers, and hence violate the law if they 
fail to conform to its standards. Under the 
terms of the section, the closed shop is 
illegal. Union shop and maintenance of 
membership are lawful provided certain con- 
ditions are met. Thus, employers may not 
discriminate against an employee for non- 
membership in a labor organization if such 
membership was not available to the worker 
on the same terms generally applicable to 
other members, or if mermbership was 
denied or terminated fer reasons other 
than the worker’s refusal to tender periodic 
dues and initiation fees uniformly required 
of all members. Union security agreements, 
moreover, cannot lawfully compel a worker 
to join a union as a condition of employ- 
ment unless at least 30 days have elapsed 
from the effective date of the contract or 
the beginning of employment, whichever is 
later. In order to protect an employer from 
union coercion calculated to force him to 
violate these restrictions on union security, 
Taft-Hartley makes it unlawful for unions 


to compel employers to discriminate against 
workers in any way prohibited by the 
statute.’ 


Union Shop Election Amendment 


Up to October 22, 1951, Taft-Hartley 
included another limitation on union 
rity arrangements. Before that date, em 
ployers and unions could not include union 
security agreements in labor contracts o1 
implement them in any way unless a ma- 
jority of workers eligible to vote authorized 
union security in a secret election conducted 
by the National Labor Relations Board.’ 
This feature of the law was the celebrated 
“union shop” election. On October 22, 1951, 
former President Truman approved the 
first amendment to Taft-Hartley since its 
passage in June, 1947, and thereby eliminated 
the requirement for such referendums.’ 


secu 


In examining the theory of the union 
shop election, it appears that it was based 
on the belief or hope that given the oppor- 





(Footnote 4 continued) 

lished, maintained, or assisted by any action 
defined in section 8 (a) of this Act as an unfair 
labor practice) to require as a condition of 
employment membership therein on or after the 
thirtieth day following the beginning of such 
employment or the effective date of such agree- 
ment, whichever is the later, (i) if such labor 
organization is the representative of the em- 
ployees as provided in section 9 (a), in the 
appropriate collective bargaining unit covered 
by such agreement when made; and (ii) if, 
following the most recent election held as 
provided in section 9 (e) the Board shall have 
certified that at least a majority of the em- 
ployees eligible to vote in such election have 
voted to authorize such labor organization to 
make such an agreement: Provided further, 
That no employer shall justify any discrimina- 
tion against an employee for nonmembership 
in a labor organization (A) if he has reasonable 
grounds for believing that such membership 
was not available to the employee on the same 
terms and conditions generally applicable to 
other members, or (B) if he has reasonable 
grounds for believing that membership was 
denied or terminated for reasons other than 
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the failure of the employee to tender the 
periodic dues and the initiation fees uniformly 
required as a condition of acquiring or retaining 
membership. "' As noted below, however, 
the requirement for the union shop election 
was eliminated on October 22, 1951. See foot- 
note 7. 

*’ Thus, Sec. 8 (b) (2) makes it an unfair 
labor practice for a union ‘‘to cause or attempt 
to cause an employer to discriminate against 
an employee in violation of subsection (a) (3) 
or to discriminate against an employee with 
respect to whom membership in such organiza- 
tion has been denied or terminated on some 
ground other than his failure to tender the pe- 
riodic dues and the initiation fees uniformly 
required as a condition of acquiring or retaining 
membership.’’ 

*C. Hager & Sons Hinge Manufacturing Com- 
pany, 80 NLRB 163 (1948). However, such an 
agreement was held to be lawful where the 
clause provided that it was not to become 
effective until after the union wins a union 
shop election. Schaefer Body, Inc., 85 NLRB 
195 (1949). 

™P. L. 189, 82d Cong., approved October 22, 
1951. 
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tunity to vote in a secret government ad- 
ministered election, workers would reject 
a proposal which requires membership in 
a union as a condition of employment, In 
addition, the requiremen‘ of the union shop 
election indicates that its sponsors appar- 
ently felt that there exists a widespread and 
definite cleavage between the interests and 
objectives of union members and union 
leadership. Consequently, the union shop 
election would provide the rank and file 
with a device to throw off the domination 
of union leaders. Assuming workers reject 
union security in the election, they would 
be free at any time to leave the union with- 
out losing their jobs. In short, the union 
shop election was to stand as the first line 
of defense of union membership against 
arbitrary leadership. 

Experience with the union shop refer- 
endum, however, shows that its underlying 
theory does not square with the facts of 
industrial life. Results of the polls indicate 
that workers in overwhelming numbers be 
lieve that all who share in the fruits of 
collective bargaining should assume its obli- 
gations and responsibilities and suggest an 
indorsement by workers of the point of 
view that union membership as a condition 
of employment is the prerequisite for effec 
tive, stable and responsible labor organiza- 
tions. In addition, the outcome of the 
elections indicates that, in many unions, work- 
ers operating through the internal procedure 
of their unions have much to say about the 
substance of labor contracts negotiated by 
their representatives. Union shop polls con- 
ducted by a government agency merely con- 
firmed that which already had been decided 
upon in the union hall. 


During the four years and two months 
in which the union shop election was re- 
quired, the NLRB conducted 46,119 polls. 
Union shop agreements were authorized in 
44,795 of the referendums, or in 97 per 
cent of those conducted. In the polls, 6,542,564 
workers were eligible to vote, of whom 
5,547,478 or 84.8 per cent cast valid ballots. 
Of those voting, 5,071,988 or 77.5 per cent 
of the workers voted in favor of union 
security.” On the basis of these results, 
the conclusion is inescapable that the union 
shop election has no place in national labor 


policy. In signing the October, 1951 amend- 
ment, Mr. Truman stated in this connection 
that union shop elections “have involved 
expenditures in excess of $3,000,000 of pub- 
lic funds. Experience has proved them to 
be not only costly and burdensome, but 
unnecessary as well.” * 


Under the amended law, however, em- 
ployees are entitled to rescind their union’s 
authority to include a union security col- 
lective bargaining provision in contracts. 
This opportunity was provided to workers 
before the amendment, and nothing in the 
change of the law diminishes this right. 
The amendment specifically provides that 
union security clauses are not to be in- 
cluded in contracts when the Board certifies 
that a majority of employees have voted 
to rescind the authority of a labor union 
to make such an agreement. As was thie 
case before the amendment, the Board must 
conduct the so-called deauthorization union 
shop election whenever 30 per cent or more 
of the employees within the bargaining unit 
petition for such a referendum.” If a ma- 
jority of the workers eligible to vote in 
such a poll cast ballots for deauthorization, 
an arrangement requiring membership in a 
union as a condition of employment is 
illegal. 

About a year after the passage of the 
amendment, the Board handed down its 
decision in the Great Atlantic and Pacific Tea 
Company case, and held that an affirmative 
vote in a union shop deauthorization elec 
tion immediately invalidates the union shop 
clause of an existing contract." In this 
deauthorization election was held 
after one year had elapsed on a two-year 
contract which included a union security 
arrangement. The fact that the contract 
had another year to run did not act as a 
bar to the deauthorization poll. Thus, an 
existing contract does not bar such an elec 
tion and the union security clause becomes 
ineffective immediately, rather than at the 
end of the contract period, if the union 
loses in the referendum. In reaching this 
position, the NLRB stated that “only by 
holding that an affirmative deauthorization 
vote immediately relieves employees of the 
obligation imposed by an existing union- 
security agreement can the Board give 


case, a 





 * NLRB, Sixteenth Annual Report (1951), p. 
10. 

* Monthly Labor Review, December, 1951, p. 
682. 

” Sec. 9 (e) (1) of Taft-Hartley, as amended, 
provides: ‘“‘Upon the filing with the Board, 
by 30 per centum or more of the employees 
in a bargaining unit covered by an agreement 
between their employer and a labor organiza- 


Union Security 


tion made pursuant to section 8 (a) (3), of a 
petition alleging that they desire that such 
authority be rescinded, the Board shall take a 
secret ballot of the employees in such unit and 
certify the results thereof to such labor organ- 
ization and to the employer.’’ 

"Great Atlantic and Pacific Tea Company, 
2 CCH Labor Law Reports (4th Ed.) 17 11,865. 
100 NLRB, No. 251 (1952). 
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effect to the basic Congressional objective 
. . . Of not imposing a union security upon 
an unwilling majority.” 


Actually this position of the NLRB is not 
required by the express provisions of the 
statute. In fact, the minority point of view 
in the case” was that the majority inter- 
pretation was erroneous, and that it is 
proper under the statute to delay deau- 
thorization elections until the end of con- 
tract periods. Against this position, the 
majority argued that had Congress intended 
to delay such elections to the end of con- 
tract periods, it would have done so either 
in the original section of the law providing 
for the deauthorization election or in the 
October, 1951 amendment. Since this was 
not done, the majority concludes, its posi- 
tion is consistent with the intent of 
Congress. 


Of much greater current importance than 
the issue as to whether or not the majority 
or minority interpretation is correct under 
existing law is the question of the desir- 
ability of a public policy which permits the 
abolishment of union security clauses dur- 
ing contract periods. If the majority opin- 
ion does not accurately reflect the judgment 
of Congress, there soon will be opportunity 
to set the matter straight. Should Congress 
fail to nullify the Board’s decision, the 
conclusion obviously is that it approves the 
majority construction of the statute. 


In dealing with the problem, Congress 
should give due consideration to a tradi- 
tional policy of the NLRB which bars a 
representation election during the term of 


a valid contract of reasonable length. The 
logic of this pelicy is to promote stability 
in labor relations by preventing capricious 
and injudicious switching of bargaining 
agents. Sound public policy should strike 
a balance between the protection of indi- 
vidual liberty in the designation and change 
of bargaining agents and of contract terms 
and the maintenance of a measure of con- 
stancy in union-employer relationships. It 
does not appear to be an unreasonable in- 
vasion of individual rights for workers to 
be bound by a union security arrangement 
for the duration of a contract period after 
their representatives have obtained such 
an agreement. To permit the abolishment 
of a union security clause during the term 


of a contract of reasonable length could 
result in the undermining of sound labor- 
management relations to the detriment of 
the parties to collective bargaining as well 
as to the public. Such a policy in the 
words of the minority in the Great Atlantic 
and Pacific Tea Company case, “opens the 
lid of a veritable Pandora’s box of evils.” 
Unless Congress enacts legislation to delay 
the deauthorization election to the end of 
the contract period it must bear the re- 
sponsibility of these evils. 


The Closed Shop 


Prior to the passage of Taft-Hartley, the 
Bureau of Labor Statistics estimated that 
of all workers covered by collective bar- 
gaining contracts about 33 per cent worked 
under agreements providing for the closed 
shop, an arrangement which requires ‘a 
worker to belong to a union before start- 
ing work.” Within some industries, such as 
printing, the closed shop has been a char- 
acteristic feature of union-management re- 
lationships for many years. In spite of the 
traditional and widespread usage of the 
closed shop, the 1947 labor iaw outlawed 
the practice. As stated, this was accom- 
plished by making it unlawful for employers 
to discriminate against employees with re- 
spect to hire or tenure on the ground that 
the worker was not a union member at 
the time of application for employment. 


Soon after the passage of the 1947 labor 
law the National Relations 
in a series of decisions sought to eliminate 
the closed from American industry. 
To accomplish this objective, it held that 
unions are forbidden to utilize economic 
power to achieve the prohibited arrange 
ment. The Board ruled that a strike™ or 
the threat of a strike” to force employers 
to include closed shop provisions in labor 
contracts are prohibited. It pointed out 
that Congress had intended to forbid all 
attempts by unions to force employers to 
give effect to the requirement of the closed 
shop. Peaceful picketing likewise is un- 
lawtul where one of the objectives of the 
union is to cause employers to discriminate 
in hiring in favor of the union.” In reach- 
ing this decision, the Board ruled that 
peaceful picketing for the closed shop is 
neither protected by the so-called “free 


Labor Soard 


shop 





“™ Board Members Paul L. Styles and Abe 
Murdock constituted the minority. 

% Bureau of Labor Statistics, Bulletin No. 
909, Bxtent of Collective Bargaining and Union 
Recognition (1946), p. 3. 
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4 National Maritime Union of America (CIO), 
78 NLRB 971 (1948). 

% American Radio Association, 82 NLRB 1344 
(1949). 

% Denver Building and Construction Trades 
Council, 90 NLRB 1768 (1950). 
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speech” provision of Taft-Hartley™ nor 
by the scope of the First Amendment to 
the Constitution. Both of 


of the NLRB were subsequently affirmed 


18 


these decisions 


by the Supreme Court of the United States 


In addition to curbing the use of union 


took 


the closed 


economic Soard other 


to stamp out the 


weapons, the 
action use of 
shop. The mere signing of a contract in 
cluding the prohibited closed shop arrange 
ment, the held, laft- 
Hartley.” Likewise a violation was found 


because the employer followed the practice 


3oard transSgresses 


of requiring job applicants to obtain clear- 


ance from the union before’ beginning 


work.” 
fully 
ments regardless of whether or not it was 
that there 


Moreover, employers may not law- 


give effect to closed shop arrange- 


established oral o1 
written agreement 
and the union.” In another case, the 


was any 


between the employer 


Board held unlawful a contract clause which 
permitted the employer to fill all vacancies 
from whatever sources he chose, but with 
the stipulation that workers so selected 
must be satisfactory to the union. It was 
reasoned that the effect of such a provision 
would permit the union to veto nonunion 


29 


workers as “unsatisfactory.” 


What with such thorough implementation 
of Congressional policy by the NLRB and 
the courts, it might reasonably be expected 
that the shop would rapidly dis 
from the industrial scene. Events 
proved, however, that the closed shop was 
so firmly entrenched in the industrial rela 
tions environment that the passage of a law 
result in its elimination. This 
is not to say, of course, that there has not 
been substantial arrange 
However, the more significant 


closed 


appear 


was not to 


decrease of the 
ment. feature 
is that the closed shop continues to flourish 


in the face of legal prohibition. 


A study of the Bureau of Labor Statistics 
covering 2,651 labor contracts in existence 
during 1950-1951 bears on this point. Seventy- 
four per cent of the contracts provided for 
some form of union security. Of these, 
about 8 per cent provided for arrangements 
that 


union 


which required employees must be 


members of the before beginning 


work.” Although it may be assumed that 
some of these agreements are probably not 


NLRB still 


more than likely that a good share of them 


subject to jurisdiction, it is 
their conflict with 
Taft-Hartley law \ 
committee in 1949 
this that 
standing the provisions of the Labor Man 
Act, closed 
tracts continue to be observed over a wide 


are operating despite 
the terms of the 
Senate 


ported in 


labor also re 


connection “notwith- 


agement Relations shop con 


area of industry.”™ Likewise a study of 
the closed shop experience in the Buffalo 
that the 1947 


abolished the closed shop in neither “form 


area concluded labor law 





™ Sec. 8 (c) of Taft-Hartley is commonly 
referred to as the ‘‘free speech’’ provision. It 
was included in the law to protect the right 
of employers to present views to their workers 
relative to the union problem. Unions have 
unsuccessfully urged that Section 8 (c) also 
legalizes certain picketing activities. The Sec- 
tion reads as follows: ‘‘The expressing of any 
views, argument, or opinion, or the dissemina- 
tion thereof, whether in written, printed, 
graphic, or visual form, shall not constitute 
or be evidence of an unfair labor practice under 
any of the provisions of this Act, if such ex- 
pression contains no threat of reprisal or force 
or promise of benefit.’’ 

% NLRB v. National Maritime Union of 
America, CIC, 16 LABOR CASES { 65,231, 175 
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F. (2d) 686 (1949), cert. den. 338 U. S. 955 
(1950); NLRB v. Denver Building Trades Coun- 
cil, 19 LABOR CASES { 66,347, 341 U. S. 675 
(1951). 

1” Great Atlantic and Pacific 
81 NLRB 1052 (1949). 

* Consolidated Western Steel Corporation, 94 
NLRB 1590 (1951). 

aR. B. Guerin € 
(1951). 

22 Newton Investigation Bureau, 
1574 (1951). 

% Monthly Labor Review, November, 1951, p. 
553. 

* United States Congress, Senate Committee 
on Labor and Public Welfare, Rept. No. 99 to 
accompany S. 249, 8lst Cong., 1st Sess., p. 20. 
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Tea Company, 


Company, 92 NLRB 1698 
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nor substance.” *™ Where employers are un- 
willing to renew the closed shop outright, 
they, at times, cooperate with unions in the 
establishment of adroit arrangements which, 
in effect, continue the closed shop. For 
example, some contracts provide that grad- 
uates of a unicn-sponsored training school 
be given preference for employment.” An- 
other contract gives the union the inside 
track in filling job vacancies by providing 
that employers must give the union 48 
hours advance notice before interviewing any 
new applicants.” 

Perhaps some employers have reluctantly 
agreed to continue the closed shop because 
of the desire to avoid strikes and other 
forms of industrial strife. Such an attitude 
is particularly understandable during periods 
of business prosperity, a condition which 
has been largely true ever since the passage 
of the Taft-Hartley law. A number of 
these employers might be expected to resist 
continuation of the closed shop if future 
economic conditions take a turn for the 
worse. Still it is not likely that the wide- 
spread use of the closed shop after its pro- 
hibition by law could be possible without 
the active and willing cooperation of em- 
ployers. Some employers and unions are 
apparently convinced that the closed shop 
fits their needs. Its use has proved in 
many instances the basis for peaceful and 
stable labor relations, providing for the 
labor organization the security it needs for 
effective operation, and for the employer a 
skilled, efficient and adequate labor supply 
when and where needed. 


Consequently, it should occasion no sur- 
prise to learn that many employers, as well 
as unions, defend the closed shop and 
advocate its restoration to legal status. 
Indeed it would be strange if there were 
universal employer opposition to the ar- 
rangement. Actually some employers who 
have operated under the closed shop, and 
who have had the opportunity to observe 
its results for many years have spoken in 
favor of the closed shop. Thus, the Chicago 
publishers who in 1947 refused to negotiate 
a closed shop contract with the Chicago 
local of the International Typographical 
Union on the grounds of its illegality, and 
thereby precipitated a two-year strike, still 
testified that they were satisfied with the 





The concept of full employment values 
ends as weil as means; it values 
leisure as well as work; it values self- 
development as well as dedication to 
a common purpose; it values indi- 
vidual initiative as well as group co- 
operation. In the broadest sense, 
full employment means maximum 


opportunity under the American sys- 
tem of responsible freedom.—1953 
Economic Report of the President. 





closed shop.” In the Buffalo study, referred 
to above, the evidence indicates that many 
employers claimed that the closed shop has 
operated satisfactorily.” Another strong 
position in favor of the closed shop was 
taken by Paul M. Geary, executive vice 
president of the National Electrical Con- 
tractors’ Association, an important employer 
group. He stated: 


“The foundation of this progress [in labor 
management relations] is the responsibility 
on the part of both parties—the employer 
and the employee. You cannot expect to 
have a responsible union unless you give 
it means of achieving responsibility. That 
is, the union must have a measure of se- 
curity. The closed-shop type of contract 
which has been in effect between labor and 
management in an industry assures the 
union of security and gives it an oppor- 
tunity to concentrate on helping to im- 
prove production—the only road to greater 
benefits of labor, management, and the 
public alike. As employers, we feel that 
legislation outlawing the closed shop im- 
pairs the employer’s right of contract. If 
an employer preférs to deal only with a 
group of men who have sold him their 
worth and responsibility, should he not be 
permitted to do so? To ban the closed 
shop is merely to restrict further the em- 
ployer’s right to bargain and to contract 
with persons of his own choice.” ” 


The fact that some employers and unions 
have continued operating under the closed 
shop in spite of its legal prohibition is an 
important reason for legalizing the practice. 





% Horace E, Sheldon, ‘‘Union Security and 
the Taft-Hartley Act in the Buffalo Area,”’ 
New York State School of Industrial and Labor 
Relations, Cornell University, Research Bulletin 
4, p. 41. 

% Monthly Labor Review, November, 1951, p. 
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27 Contract between the Milk Wagon Drivers’ 
Union and the Milk Industry Association of 
New York (1948). 

% Harry A. Millis and Emily Clark Brown, 
From the Wagner Act to Taft Hartley (The 
University of Chicago Press (1950)), p. 437. 

* Bulletin cited at footnote 25 at p. 43. 

*® Report cited at footnote 24 at p. 61. 
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In the last analysis, the utilities of the 
closed shop are best assessed by people 
who have had intimate experience with it. 
They are in a favored position to judge its 
worth as a labor-management institution. 
Still it is not appropriate to ignore the 
abuses which have surrounded the closed 
shop arrangement. The fundamental prob- 
lem of Congress is to permit employers and 
unions to operate under the closed shop, 
but to outlaw practices which have arisen 
out of the use of the arrangement. In 
short, regulation of the closed shop, and not 
outright prohibition, would be desirable 
public policy. 


Abuses of the closed shop center around 
union policies which exclude qualified work- 
ers from union membership. Where the 
closed shop is in operation, the denial of 
union membership is tantamount to denial 
of employment. Unfair denial by a union 
of the opportunity to join the organization 
constitutes an antisocial policy which is a 
proper subject for public regulation. Factors 
such as race, sex, religion, national origin 
and ancestry are utilized by some labor 
organizations to deprive workers of the 
chance to join their organizations. Ap- 
prenticeship limitations designed to control 
unreasonably the supply of workers in a 
given trade likewise unfairly deny member- 
ship and job opportunities to workers. 
When labor unions charge excessive initia- 
tion the effect once again is to close 
the door to union membership. 


fees, 


Instead of eliminating these abuses, Taft- 
Hartley stamps out the closed shop itself 
A better policy would be one which wipes 
out unreasonable thrown up by 
workers out of 
Initiation should 
be kept down to reasonable levels in unions 


barriers 
unions to keep qualified 
their organizations. fees 
desirous of operating under the closed shop. 
For example, Congress might establish an 
upward limit for initiation fees, but permit 
unions to charge a lower fee if they desired 
The maximum limit might be between $35 
and $50. Such a requirement would not 
impose an undue hardship on the 
movement. 


union 
One study, for example, con 
ducted in 1946 revealed that out of a sample 
of 300 locals of the AFL only 24 charged 
initiation fees in excess of $50." In addi- 
tion, public policy should forbid the execu- 
tion and implementation of a closed shop 
contract, or any other form of union se- 
curity agreement, by a union which excludes 





* Philip Taft, ‘Dues and Initiation Fees in 
Labor Unions,’’ Quarterly Journal of Economics, 
February, 1946, p. 22. 
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workers becatse of race, color, creed, reli 
gion, sex, national origin or ancestry. The 
vast majority of the nation’s unions do 
not engage in such discrimination. Thus, a 
1946 study reported that only 32 unions 
in the nation discriminated against Negroes.” 
many unions are the 
very ones which have operated under closed 
agreements. Finally, which 
impose unreasonable apprenticeship rules 
upon workers should be denied the right to 


However, of these 


shop unions 


execute closed shop contracts. 

Under a regulatory program of this char 
acter, the issue of the closed shop can be 
returned to the area of free collective bar 
gaining. Unions and employers can be 
free to accept or reject the device, with the 
assurance that the liberty of the individual 
worker to seek employment within indus- 
tries operating under the closed shop would 
be preserved. Clearly the elimination of 
the abuses of the shop by law 
should be the step in its 
to a legal status. Public policy should not 
sanction a device that operates to deny to 
qualified workers the right to seek and 
obtain employment. Once these abuses are 
forbidden, there exists no socially 
reason for the prohibition of the closed shop 


clk sed 


first restoration 


sound 


Union Hiring Halls 


A consequence of the prohibition of the 
closed shop has been the outlawing of the 
union hiring hall. The key to the union 
controlled and administered hiring hall is 
the closed shop, since to avail himself of 
its services, a worker must first become a 
A review of the legislative 
history of Taft-Hartley establishes the fact 


union member 


that its proponents meant to eliminate the 
union hiring hall. Thus, during the debate 
law, Senator Taft, in illustrating 
of the prohibition of the closed 


on. the 
the scope 
shop, declared that its abolishment “is best 
exemplified by the so-called hiring halls in 
the west coast where shipowners cannot 
employ anyone unless the union sends him 
to them.” 


Aware of the objectives of the law in this 
and recognizing the fact that the 
shop is the essential ingredient ot 
hiring hall, the National Labor 
Board ruled that this traditional 
method for the organization of the labor 
market within industries of intermittent and 
employment terms of 


respect, 
closed 

the union 
Relations 


violates the 
2 Cc. W. Summers, ‘‘Admission Policies of 
Labor Unions,’’ Quarterly Journal of Economics, 
November, 1946, p. 72. 
33 93 Congressional Record 3952, April 23, 1947 
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Taft-Hartley. In National Marityne Union,” 
the controlling case on the issue, the labor 
organization struck to force the employer 
to agree to the continuation of the union 
hiring-hall arrangement. For many years 
prior to the passage of the Taft-Hartley 
law, the National Maritime Union had 
agreements with employers which provided 
that seamen be hired only upon referral 
from union hiring halls. Under the 1947 
labor law, the NLRB ruled, however, that 
such demands are unlawful because the 
union hiring hall results in unlawful dis- 
crimination against nonunion workers and 
provides for illegal preference for union 
members. On this point, the Board de- 
clared that “beyond the peradventure of 
doubt, the hiring hall in practice has in- 
volved discrimination in the hire and 
tenure of employment of unlicensed sea- 
men to encourage membership in NMU. 
It is discrimination which has been initiated 
by NMU, and acquiesced in by the Com- 
pany.” Eventually the Supreme Court of 
the United States upheld the position of 
the NLRB and ruled that the union hiring 
hall violates the terms of the Taft-Hartley 
law.” 

Though the NLRB first outlawed the 
union hiring hall in the maritime industry, 
it is now apparent that the prohibition 
applies throughout industry. In a case in- 
volving the building and construction in- 
dustry, the discharge of a worker was 
deemed unlawful discrimination where the 
evidence established that he was discharged 
because he did not have clearance from 
the union before reporting to work.” While 
commenting on the scope of the prohibition 
of the union hiring hall, Mr. Denham, 
former General Counsel of the NLRB, 
declared that: 


“In the construction industry, the matter 
of the union shop has been the source of 
much uneasiness ever since the Taft-Hartley 
Act went on the books. The union shop 
provision of the law definitely was designed 
to do away with the closed shop, under 
which a man was required to be a member 
of the contracting union before he could 
ever be considered for a job. Now, all of 
that is prohibited as also, is the use of the 
hiring hall, either directly or indirectly. 





Some people say that full employ- 
ment is possible only during war, or 
only while meeting the shortages 
caused by war, or only while build- 
ing defenses to fight another war if 
it should come. This idea is fallacious, 
although it may have some utility if 
it warns us to prepare for the new 
economic problems of a more peace- 
ful world.—1953 Economic Report of 
the President. 





There simply is no further thing as the 
closed shop or the hiring hall, nor any 
legitimate way by which the employer can 
contract to prefer union members over non- 
union members in the matter of hiring.” ” 


Such treatment was afforded the union 
hiring hall by Congress despite the strength 
of tradition and the breadth of acceptance 
which it has had within several sectors of 
American industry. In industries of casual 
and intermittent employment, such as mari- 
time and construction, the union hiring hall 
for many years has been the method utilized 
for the procurement of workers. Within 
printing, an industry of more stable employ- 
ment relationships, it likewise has been the 
practice for a great number of years. 


The union hiring hall within these indus- 
tries has not been a historical accident. Rather 
it has evolved as a traditional collective 
bargaining practice because of its economic 
and social utilities. In the printing industry, 
there is evidence which indicates that this 
system of employment was an important 
factor in the promotion of peaceful relations 
between employers and employees.* Within 
industries of casual employment, such as 
maritime, it has eliminated most of the evils 
growing out of casual employment systems. 
Where workers’ employment is transient, 
intermittent and irregular, the record shows 
that before the utilization of the union hiring 
hall a number of socially reprehensible prac- 
tices occurred. In this connection, a Senate 
labor committee reports that the union hiring 
hall in the maritime industry “evolved as a 





78 NLRB 971 (1948). 

S NLRB v. National Maritime 
America, cited at footnote 18. 

*R. B. Guerin & Company, cited at footnote 
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21. 

* United States Congress, Hearings before 
the Senate Subcommittee on labor-management 
relations, Hiring Halls in the Maritime Industry, 
8ist Cong., 2d Sess., p. 168. 
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Management Relations, Rept. No. 986, 80th 
Cong., 2d Sess., p. 27. Thus, the committee 
states: “The International Typographical 
Union has long enjoyed public confidence by its 
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result of the efforts of both the worker 
and the industry to overcome the indignities 
and discomforts of job hunting as well as 
underemployment, the sweating, the corrup- 
tion of bribery and favoritism which have 
marked the industry, and the effect of which 
was pernicious alike to employee and em- 
ployer.” * 

A return to casual hiring practices within 
industries of irregular employment is particu- 
larly objectionabe at the present time be- 
cause of the short supply of labor resulting 
from the demands of the nation’s defense 
mobilization program. Casual hiring prac- 
tices within industries such as the maritime re- 
sult in the uneconomic utilization of the 
labor force. This is the case because such 
systems result in the existence of a surplus 
labor force large enough and immediately 
available to meet the heaviest demands of 
employers. In addition, a labor force recruited 
through casual methods is largely immobile 
and persistently underemployed. Such a state 
of affairs at any time is an economic waste 
During periods of national emergency, un- 
economic utilization of the nation’s labor 
force undermines national security. Since 
the union hiring hall provides for centralized 
hiring, it serves as the basis for orderly ad- 
justment of demand and supply within in- 
dustries which by their nature result in 


irregular and casual employment.” 


Aware of the inherent advantages of the 
union hiring hall, labor organizations op- 
erating within the maritime, construction, 
and printing industries have urged the pas- 
sage of legislation to legalize the practice.” 
By no means are all employers who have 
operated under the union hiring hall ar- 
rangement opposed to the practice. In a 
recent study of the union hiring hall in the 
maritime industry, a Senate labor committee 
reports that some employers have joined 
forces with unions in the effort to restore 
the hiring hall to legal status. Some of the 
larger employers in the industry frankly 
stated to staff members of this committee 
that they had become largely reconciled to 
the union hiring hali, and they desired to 
see it legalized, but that they did not wish 
to take this position publicly, because it 
would damage their relations with em- 
ployers in other industries who would resent 


approval of any form of closed shop.” How- 
ever, one prominent west-coast employer 
was forthright in his views and telegraphed 
the committee requesting that “the halls 
be legalized.”“ An east-coast employers’ 
association, though not giving full approval 
to the union hiring hall, suggested that its 
problems could best be worked out through 
collective bargaining. Cyrus Ching, former 
director of the Federal Mediation and Con- 
ciliation Service also declared in this con- 
nection that: 

“Employers in the maritime industry, ex- 
cepting those engaged in stevedoring opera- 
tions on the east and the Gulf 
regard well-run union hiring halls as either 
essential or significantly important for indus- 
trial stability in the industry. They express 
criticism of some practices in vogue in such 
halls, desire to eliminate them, primarily by 
bargaining, but wish to continue to resort 
to union hiring halls as their source of man- 
power. Their attitude is most generally 
expressed by the phrase, ‘We do not want 
to go back to the “shape-up.”’” “ 


coast coast 


Apparently some employers who have 
had firsthand experience with the operation 
of the union hiring hall have found that its 
utilities are of a character to warrant its 
legalization. 

In fact some employers cooperated with 
unions after the passage of Taft-Hartley to 
continue tlie principle of the union hiring 
hall, though modifying its structural form 
in the hope that the arrangement would 
conform with the requirements of the 1947 
labor law. For example, the National Union 
of Marine Cooks and Stewards negotiated a 
contract with the Pacific American Ship- 
owners Association which provided that em 
ployers hire all employees through the union 
hiring hall. The contract declared that the 
union was to administer it in such a manner 
as not to discriminate nonunion 
workers. However, the agreement further 
stipulated that the employers are to give 
preference in hiring to employees currently 
employed by the shipowners and to those 


against 


workers having seniority by reason of pre- 
vious employment with the employers party 
to the contract during the two years im 
mediately preceding the execution of the 
contract. 





% United States Congress, Senate Committee 
on Labor and Public Welfare, Rept. on S. 2196, 
A Bill to Legalize Maritime Hiring Halls, 81st 
Cong., 2d Sess., p. 9. 

“For a recent example of uneconomic util- 
ization of labor resulting from casual methods 
of employment, see ‘‘New York's Waterfront,”’ 
Fortune, December, 1949, pp. 210-213. It is 
reported that on the New York waterfront for 
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1948 ‘‘when there was work for little more than 
20,000 men on a full time basis, approximately 
46,000 men drew pay checks for longshoring 
work.”’ 

4t See reports cited at footnotes 24 and 39. 

* Report cited at footnote 39 at p. 7. 

* Report cited at footnote 39 at p. 4. 

* Report cited at footnote 39 at p. 5. 








Profits are not something withheld 
and hoarded. They are spent. They 
buy new machinery, build new 
plants, develop new products, create 
new jobs.——L. L. Colbert, president 
of Chrysler Corporation. 





Despite the fact that the hiring hall ar- 
rangement provided for in this contract 
could be regarded as a subterfuge of the 
proscriptions of Taft-Hartley since all work- 
ers employed in the two-year period previous 
to the signing of the contract of necessity 
were union members, the NLRB held that 
the hiring provisions of the contract did not 
violate the law.“ The Board stressed the 
point that the agreement is explicit that the 
hiring provisions would be administered 
without discrimination and that “no reten- 
tion of membership is required in order for 
preference to be granted under the agree- 
ment.” Dissenting from the majority in this 
case, Board Member Reynolds charged that 
the over-all effect of the hiring arrangement 
operates to give illegal preference to union 
members. He further claimed that the anti- 
discrimination provision of the contract was 
mere “window-dressing.” One would easily 
agree with the Reynolds’ position on the 
grounds that the hiring provisions, realis- 
tically viewed, would likely result in dis- 
crimination against the nonunion workers. 
Nevertheless the arrangement demonstrates 
the desire of unions and employers to cling 
to a collective bargaining practice which has 
apparently resulted in benefits to all concerned. 

Where employers oppose the union hiring 
hall, the most frequent charge is that its 
utilization results in the referral and the em- 
ployment of incompetent workers. It is 
claimed that since under the system employ- 
ers cannot hire whomever they want, the 
efficiency of the labor force is reduced, For 
example, one employer in the maritime in- 
dustry charges that “the union hiring hall 
operates on the so-called 
Members seeking employment enter their 
names on the registration. The first name 


rotary system. 


* National Union of Marine Cooks and Stew- 
ards, 90 NLRB 1099 (1950). 

“# Report cited at footnote 37 at p. 213. 

* Report cited at footnote 46 at p. 158. 

* Report cited at footnote 46 at p. 164. 


*For example, a Senate labor committee 
claimed: ‘‘Traditional methods of hiring sea- 
men did not insure the recruitment of competent 
trained personnel, and the building up of a 
stable secure labor force. Insecure and rootless 
seafarers did not develop pride of occupation, 
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at the top of the list gets the job regardless 
of the type of man he is, sober, capable, or 
drunkard, or a dope addict.” “ Union lead- 
ers, however, attack this charge and claim 
that employers are free to fire a worker 
who does not do his job;“ that employers 
can reject workers referred by the union 
where it appears that the worker is unfit to 
work;* and that casual hiring practices 
would not necessarily result in the recruit- 
ment of a labor force of greater efficiency 
than one obtained through the union hiring 
hall. On this latter point, the record seems 
clear that methods of hiring in the maritime 
industry before the institution of the union 
hiring hal! did not uniformly mean the 
obtainment of a competent force.” 
Moreover, even the most vigorous opponents 
to the union hiring hall do not claim that 
the referral and the employment of incom- 
petent workers is the typical case.” Finally, 
the problem is not of uniform importance in 
all industries which have traditionally util- 
ized the union hiring hall. Incompetency 
and unfitness of workers would be more 
readily detected and conceded by the parties 
to collective bargaining within an industry 
such as printing, requiring high levels of 
skill, as compared with maritime, an indus 
try in which skill requirements are not so 
exacting. 

Still the problem of the referral and 
employment of inefficient or unfit workers is 
a serious one, demanding of solution if the 
full value of the union hiring hall is to be 
realized, It does not appear in the public 
interest, however, to outlaw the system, the 
benefits of which are substantial to 
ployers, employees, and the public, on the 
ground that the practice in a limited num- 
ber of cases results in the employment of 
incompetent and unfit workmen. Instead 
of legal prohibition of the union hiring hall, 
the problem is best handled through col- 
lective bargaining. The 
sufficiently elastic character to facilitate the 
solution of the most difficult of labor-man- 
agement problems. In some cases, employers 
may with justification demand a wider op- 
portunity to reject workers referred by the 
union. Employer resistance is neither an 
impotent nor an undesirable force in the 


labor 


em- 


process is of a 


loyalty to the employer or the sense of public 
responsibility required by the hazards of the 
sea.’” Report cited at footnote 39 at p. 9. 

* On this point, Senator Taft states: ‘‘Al- 
though I, of course, do not contend that even 
the major portion of employees obtained from 
union hiring halls are inefficient, there was 
compelling evidence that the hiring halls were 
in numerous cases not supplying the type of 
personnel which makes for efficient operation."’ 
Report cited at footnote 39 at p. 18. 
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solution of collective bargaining problems. 
When circumstances warrant, the employer 
may demand some degree of contro] in the 
administration of the hiring hall itself. In 
addition, there is a wide variety of forms 
which the union hiring hall can take. Some 
are based upon the “rotary” principle re- 
ferred to above. Other systems as provided 
for in collective bargaining give wide lati- 
tude to an employer and employee who wish 
to maintain a relatively permanent relation- 
ship. For example, under some agreements, 
a seaman need not go through the union 
hiring hall each and every time a voyage 
terminates, but may serve on the same ship 
continuously for as many voyages as he 
and the employer wish. In short, employers 
and unions can explore with profit the pos- 
sibilities of collective bargaining as_ the 
solution of the problems of the union hiring 
hall, including the referral and employment 
of incompetent ard unfit workers. 


The Effectiveness 
of Union Security Agreements 


Although Taft-Hartley permits union shop 
and maintenance of membership arrange- 
ments, it seriously limits the effectiveness 
of their operation. As previously stated, 
under the terms of the law, a worker may 
not be discharged from a job because of loss 
of union membership unless his membership 
is terminated as a result of failure to tender 
“periodic dues” and “initiation fees” uniformly 
required of all union members. This limita- 
tion does not mean that unions cannot expel 
workers from their organizations for rea- 
other than nonpayment of dues and 
¢ itiation fees. Its significance is that it 
circumscribes sharply the effectiveness of 
union security clauses negotiated between 
employers and their workers’ representa- 
tives. Despite the existence of arrange- 
ments requiring union membership as a 
condition of employment, expulsion from a 
union for any reason other than nonpay- 
ment of dues or initiation fees cannot result 
in loss of employment. One result, there- 
fore, of this feature of Taft-Hartley is to 
limit the right of employers and unions to 
make fully effective union security arrange- 
ments requiring workers to maintain union 
membership as a condition of employment. 
This is an important limitation on the free 
collective bargaining process. Notwithstand- 
ing the desires of employers, unions or 
workers, and despite the environmental con- 


sons 


ditions surrounding the labor-management 
relationship, the law limits the effective- 
ness of all union security arrangements sub- 
ject to the jurisdiction of the NLRB. 


Beyond restricting the implementation of 
union security arrangements, this feature of 
Taft-Hartley also operates to limit the ability 
of unions to maintain discipline within their 
organizations. In the last analysis, the 
only effective manner by which a union can 
enforce its internal rules results from a situ- 
ation wherein violation of rules could mean 
loss of employment. Unions are not unique 
in the need for the maintenance of discipline 
as a condition for successful operation. At 
the time of industrial conflict, the degree 
to which unions can enforce their rules and 
otherwise maintain discipline could deter- 
mine the outcome of the dispute. 


Nonpayment of dues is only one reason 
for discipline of union members. Practically 
every union establishes a series of additionai 
rules to which the membership is expected 
to conform. For example, the United Steel- 
workers of America provide that a member 
may be expelled or otherwise disciplined 
for the violation of any one of the following 
offenses: promoting dual unionism, revealing 
membership iists to unauthorized individuals, 
circulating false reports, and misrepresent 
ing the union or union leaders." While it is 
true that Taft-Hartley does not prevent a 
union from adopting whatever rules it feels 
necessary for the good of the organization, 
it shaply curtails the opportunity of the 
union to enforce them by circumscribing the 
application of union security arrangements. 


In Union Starch and Refining Company,” 
the NLRB demonstrated the practical effects 
of this feature of the 1947 labor law. A 
union shop agreement was negotiated by the 
company and union. Three workers were 
willing to pay the dues and initiation fees 
required by the union, but refused to take 
the union obligation or even to attend the 
union meeting at which they would be voted 
upon and accepted. As a result the union 
secured the discharge of these workers 
under the terms of the union security ar 
rangement. However, the Board held that dis- 
charge of workers under such circumstances 
violated the law, ruled that both the union and 
employer engaged in unfair labor practices, and 
ordered the workers reinstated in their jobs 
with back pay. Thus, it appears clear that 
under the law a worker is protected from 
discharge under a union shop contract as 





* Constitution of the United Steelworkers of 
America, Art. XII, Sec. 1. 
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long as he is willing to pay dues and initia- 
tion fees. No other condition of member- 
ship imposed by the union can result in a 
worker’s discharge from the job, If the 
union imposes other qualifications of mem- 
bership, the union may deny a worker mem- 
bership if he fails to conform to these 
standards, but he is still entitled to keep 
his job. This means that a union security 
arrangement is relegated to the position of 
a mere dues-collecting device. It is stripped 
clean of its union-building and disciplinary 
elements which are of vital significance to 
the maintenance of union strength. Indeed, 
Union Starch and Refining Company estab- 
lishes the fact that a worker does not have 
to join a union even though a union shop 
arrangement may be in existence. His obli- 
gations under Taft-Hartley attach only to 
his willingness to tender the dues and 
initiation fees required by the union. As a 
result, the 1947 labor law nuilifies much of 
the utility of union security arrangements. 


Instead of expulsion, some labor organi- 
zations impose fines upon members who 
violate their rules. Failure to pay the fine 
results, of course, in expulsion. Hence the 
problem arises under Taft-Hartley as to 


whether or not a worker refusing to pay a 
fine, and subsequently expelled from the 
union for that reason, can lawfully be dis- 


charged from his job under the terms of a 
union security arrangement. Some unions 
might have believed that the use of fines 
would be a method of circumventing the 
limitations of Taft-Hartley on the operation 
of union security. agreements. Any such 
hopes or beliefs erttertained by unions were 
extinguished when the NLRB attached a 
literal definition to the term “periodic dues.” 
It held that fines are not included within 
the meaning of “periodic dues” for purposes 
of Taft-Hartley. As a result a worker may 
not lawfully be discharged from a job de- 
spite the existence of a union shop agree- 
ment when the worker loses union membership 
because of his refusal to pay a fine levied by 
the union.” The particular motive which 
prompts a union to levy a fine against mem- 
bers does not avert a finding of a violation 
of the law. Discharges have been held 
illegal where union members have been 
fined for “dual unionism.”™ Likewise, a 
worker may not be removed from his job 


because he refuses to pay a fine assessed 
against him for failure to engage in picket- 
line duty required by his union.” In another 
instance, the Board found a violation of the 
law when a worker was discharged from his 
job for refusal to pay a fine levied on the 
grounds that he engaged in conduct un- 
becoming a union member and made re- 
marks detrimental to the interests of his 
local union.” It was also held that fines, 
even though termed a “dues increase” for 
the objective of stimulating attendance at 
union meetings, do not come within the 
meaning of the statutory term “periodic dues.” ” 

Not only did the NLRB rule that fines 
are not “periodic dues” for purposes of Taft- 
Hartley, but it also held that workers may 
not be discharged from jobs under union 
security arrangements when they refuse to 
pay special assessments levied uniformly on 
the entire membership by a labor union.” 
A contract provided that‘ employees, to re- 
tain their jobs, must maintain “membership 
in the union to the extent of current monthly 
dues, general assessments and _ initiation 
fees, if any . .”™ Such a clause, the 
Board held, is illegal because special assess- 
ments do not “contain any eiement of regu- 
larity or periodicity.” Moreover, in the 
judgment of the Board, Congress, as in the 
case of fines, intended to eliminate the non- 
payment of special assessments as the basis 
for discharge of workers. And, of course, 
the Board has the obligation to follow the 
intent of the national lawmakers. In this 
respect the position of the NLRB is correct 
and understandable. Examination of the 
legislative history of the law indicates that 
it was the intention of Congress to remove 
the special assessment as the basis of dis- 
charge.” It is likewise true that inherent 
in the nature of the special assessment is the 
irregularity and unpredictability of its use. 
Unions employ the special assessment to 
meet special problems, such as preparation 
for strikes. Since the operation of Taft- 
Hartley dulls the effectiveness of this device, 
it is likely that unions find it more difficult 
to raise funds for contingencies. 

Some may argue that the limitation of the 
operation of union security arrangements as 
provided for under Taft-Hartley is desirable 
because it protects freedom of action of the 
individual worker. No longer does he have 
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to engage in union activities, such as picket- 
line duty, unless he is so disposed. If he 
refuses to pay a special assessment, levied 
by a union for the purpose, say, of aiding a 
sister union, his labor organization cannot 
dismiss him from his job. In short, the law 
gives adequate protection to the individual 
worker who refuses to abide by the rules 
and regulations of his union. 


Protection of individual freedom in this 
respect, however, is purchased at the price 
of violating the right of other workers to 
engage in effective collective bargaining and 
self-organization. To the degree that the 
law in this respect protects individual rights, 
it at the same time limits group freedoms 
and rights. A union member who refuses 
to carry out assigned duties at the time of 
industrial conflict diminishes his fellow 
workers’ chances for success. It appears 
reasonable that a union should be able to 
discipline effectively a worker who jeopard- 
izes the security and strength of his labor 
organization. 


This objective of Taft-Hartley—the de- 
sire to protect the individual worker from 
his union—has been engrafted into the law 
without too much concern of how its im- 
plementation affects the freedom and effi- 
ciency of the group. Insufficient attention 
is given to the fact that protection of the 
freedom of the individual worker could 
result in the impairment and, in extreme 
cases, the destruction of the labor organiza- 
tion. In other areas of society, few people 
would support a policy which protects the 
individual from group action when such a 
program results in the undermining of the 
erganization or institution. Labor organi- 
zations similar to other groups should have 
the right to protect their status against 
members who refuse to conform. A public 
policy which denies this course of action 
protects the freedom of the few at the ex- 
pense of the freedom of the many. 


There are, of course, records of cases in 
which union members have been expelled 
from unions under unfair and undemocratic 
circumstances." Such a condition is not by 
any means typical of the union movement, 
but it does occur in a sufficient number of 
cases to warrant attention. For example, 
some workers are expelled without being 
given the opportunity to defend themselves 
in a fair trial. Others are disciplined be- 
cause they have earned the personal ani- 
mosity of union leadership. Still others may 
be expelled because they take unpopular 
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“Give us this day our daily bread.” 
How much bread we get and the 
price we pay for it often depends 
upon frantic gesturing in the ‘pits’ of 
this 44-story edifice — Chicago's 
Board of Trade Building. The ap- 
parent disorder, however, has been 
more accurately described as the 
most orderly, swift and economical 
method of marketing that human skill 
has been able to devise. American 
agriculture’s economic pulse beats 
here in Chicago's tallest building. 





Where 


expulsion takes place under these circum 


stands on proposed union policy. 


stances a social wrong has been committed. 
The fact that expulsion results in the loss 
of a job merely adds to the original evil 
Certainly government should protect work 
ers against circumstances of this character 
Unions are not private clubs or private 
In a very real sense they are public 
institutions and as such are proper subjects 
for public control 

Granted that union members should be 
protected against the effects of loss of union 
membership under unfair and undemocratic 
conditions, it does not follow that the Taft- 
Hartley approach to the problem is the 


bodies. 
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correct one. The law does protect the job 
of a worker who is unfairly expelled from a 
labor union. Such protection, however, has 
been purchased at a price which some would 
regard to be excessive. What is needed is 
a government procedure which adequately 
protects a worker against unfair loss of 
membership, but does not at the same time 
limit the opportunity for free collective bar- 
gaining in the area of union security, or 
eliminate the disciplinary and union build- 
ing features of union security. It is true 
that workers who suffer damage from loss 
of union membership have the opportunity 
to bring suit in the civil courts against labor 
organizations whenever they feel that loss 
of union membership occurred under unfair 
circumstances. However, this procedure for 
a variety of reasons has not proved uni- 
versally successful. A more effective method 
is needed to deal with the problem. Such a 
procedure should give more authority to 
government in the policing of the method 
whereby labor organizations discipline union 
members. 

Public policy should require all unions to 
adopt internal rules designed to protect a 
worker from loss of membership under un- 
democratic and unfair conditions. In addi- 
tion, unions should be required to enforce 
such a procedure fairly and uniformly. If 
a worker feels that his expulsion from a 
union was accomplished in the absence of 
the implementation of these standards, he 
should have the opportunity to appeal to 
the NLRB for relief. If, upon investigation, 
the Board finds that the union expelled the 
worker without a fair trial, or under cir- 
cumstances otherwise undemocratic, the 
agency should be empowered to reinstate 
the worker in the union and compel the 
organization to pay the worker any money 
he lost because of his expulsion. Certainly 
thorny problems would arise from the oper- 
ation of this plan. Still these difficulties and 
problems should not be any more serious 
or insoluble than the administration by the 
Board of the traditional unfair labor prac- 
tice sections of national labor policy. 


Once the worker’s union membership is 
protected by adequate legal procedures, 
there is no longer a need for limitations on 
the operation of union security provisions. 
Employers and unions should then be free 


to negotiate union security clauses which 
prevent the employment of nonunion work- 
ers in union shops. And labor organizations 
should be able to demand the discharge of 
workers who run afoul of union rules. In 
short, the adoption of the plan would pre- 
vent the arbitrary expulsion of workers from 
unions, and at the same time, permit the 
negotiation and operation of effective union 
security arrangements. 


Effect of State Law 
on Union Security Measures 


On November 4, 1952, Nevada became the 
thirteenth state to outlaw all forms of union 
security.” While Taft-Hartley makes the 
closed shop illegal, it does permit, as dem- 
onstrated, a restricted form of union shop 
and maintenance of membership. In con- 
trast, 13 states have not only prohibited the 
closed shop but have outlawed all other 
arrangements requiring membership in a 
labor union as a condition of employment. 

Action on the part of the states to elimi- 
nate union security arrangements began 
several years before the passage of the Taft 
Hartley law. In 1944 Arkansas and Florida 
amended their constitutions to outlaw all 
arrangements making union membership a 
condition of employment.“ The Florida 
amendment, a model for simplicity and brev- 
ity, provided “the rights of persons to work 
shall not be denied or abridged on account 
of membership in any labor union or labor 
organization.” After Florida and Arkansas 
set the pattern, Arizona, Nebraska and 
South Dakota in 1946 passed amendments 
to their constitutions to prohibit all species 
of union security arrangements.“ In 1947 
state prohibition of union security became 
even more widespread. During the first part 
of this year, seven states (Georgia, Iowa, 
North Carolina, North Dakota, Tennessee, 
Texas and Virginia) outlawed all forms of 
union security.” In these states the method of 
security arrangements 
was the enactment of statutes instead of 
constitutional amendments. Thus, at the 
time of the passage of Taft-Hartley, 12 
states outlawed all types of union security. 


eliminating union 


If it desired, Congress, when it passed 
Taft-Hartley, could have made such state 


"@ AFL News Reporter, November 21, 1952, 1946; South Dakota Constitutional Art. 6, Sec. 


p. 6. 
*® Arkansas Constitutional Amendment No. 34, 
November 7, 1944; Florida Constitutional Decia- 
ration of Rights, No. 12, as amended November 
7, 1944. 

* Arizona Constitutional Amendment, 1946; 
Nebraska Constitutional Amendment No. 13, 
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*% Georgia Laws, 1947, No. 140; Iowa Laws, 
1947, Ch. 296; North Carolina Laws, 1947, Ch. 
328; North Dakota Laws, 1947, Ch. 243; 
Tennessee Public Acts, 1947, Ch. 36; Texas 
Laws, 1947, Ch. 74; Virginia Acts of Assembly, 
1947, Ch. 2. 
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action inoperative in the area of interstate 
commerce. This could have been accom- 
plished by inserting a clause in the national 
law invalidating the state laws and consti- 
tutional amendments whenever such state 
action conflicted with the operation of the 
federal statute. In short, it was within the 
power of Congress to establish the union 
security formula of Taft-Hartley uniformly 
throughout the area of interstate commerce. 
All employers, unions and workers covered 
by the statute would then be controlled by 
the same union security policy. Instead 
of taking this course of action, the archi 
tects of Taft-Hartley made sure that the 
more restrictive state laws would take pre 
cedence over the union security provisions 
of the national law. Such a policy was set 
forth in Section 14 (b) of Taft-Hartley 


“Nothing in this Act shall be construed 
as authorizing the execution or application 
of agreements requiring membership in a 
labor organization as a condition of em 
ployment in any State or Territory in which 
such execution or application is prohibited 
by State or Territorial law.” 

The effects of such a policy on the col 
lective bargaining process are far reaching 
Within states which have prohibited all 
forms of union security, unions and em 


ployers, despite their coverage by the fed 


form of 
result, 
em- 


eral law, may not execute any 
union security arrangement. As a 
notwithstanding the desires of these 
ployers and their workers’ representatives, 
their freedom to negotiate any form of union 
security clause is extinguished. It is in 
deed noteworthy that Taft-Hartley has es 
tablished a policy which directly contributed 
to the complete nullification of the right of 
employers and unions to operate within the 
framework of a collective bargaining prac- 
tice which might have proved to be the key 
to peaceful and stable labor relations. 


Beyond its interference with the free col- 
lective bargaining process, the operation of 
Section 14 (b) works, of course, to the dis 
advantage of the American labor-union 
movement. A check of the which 
prohibit union security indicates that these 
are the states in which the economic and 
political power of unions are the weakest. 
Ironically, it is at the point at which 
organized labor is most in need of federal pro- 


states 


tection that Congress abandons unions to re- 


strictive state action. Such a policy does 





Ten years from now, a labor force 
of 76 to 80 million, working more 
effectively with better tools but some- 
what fewer hours per week, could 
produce annually about 475-500 bil- 
lion dollars worth of goods and 
services—measured in today’s prices. 
This is about 40 percent above the 
present level, and represents an aver- 
age increase of slightly above 3 per- 
cent a year.—1953 Economic Report 
of the President. 





not appear appropriate within a law which 
has as an avowed objective the encourage 
ment of the practice and procedures of col 
lective bargaining. As a matter of fact, 
experience has indicated that the operation 
of Section 14 (b) has not been an unim 
portant factor in checking union organiza 
within the southern 
example, the AFL executive council, in com 
menting on organizational problems within 
the South, pointed out that state laws “mak 
ing all forms of union security a felony were 
reinforced by the Taft Hartley law,” there 
“an atmosphere unfriendly t 


tion states.” For 


hy creating 
organizing efforts.” 


In still another respect, the current na 
tional law invites the states to restrict the 
application of the federal formula for union 
security. Reference has been made to the 
fact that the national law no longer re 
quires the union shop election as a pre 
requisite to the negotiation of a union 
security arrangement. Several states, how 
ever, still provide for such elections 
an employer in 


Jefore 
lawfully 
arrangement, at 
must 


Wisconsin may 
execute a union security 
least two thirds of his employees 
vote for such an arrangement in a 
election conducted by the state labor rela 
tions board. This feature was included in 
the 1939 amendment to the Wisconsin 
labor-relations law. In 1943, the states of 
Colorado and Kansas followed the Wiscon 
sin precedent. 


secret 


The Colorado law requires 
a three-quarters affirmative vote of the em 
ployees in the bargaining unit, while the 
Kansas statute requires a majority of the 
workers of an employer to vote in favor of 
union security. 





* For a study dealing with the over-all prob- 
lem of the union organizational problem in the 
South, including the relationship of Taft-Hartley 
thereto, see United States Congress, Senate 


Union Security 


Subcommittee on Labor and Labor-Management 
Relations, Labor-Management Relations in the 
Southern Textile Industry, 82d Cong., 2d Sess 
% Monthly Labor Review, January, 1949, p. 6. 
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Under the doctrine established by the Su- 
preme Court in Algoma Plywood, it appears 
likely that state union shop election require- 
ments must be complied with despite the 
fact that the federai law no longer provides 
for the union shop election. In this case, 
the court upheld the right of the Wisconsin 
State Labor Relations Board to enforce its 
requirement for a two-thirds vote for a 
union shop, although there had been a prior 
certification of the union by the NLRB. 
Previous to this Supreme Court decision, 
the NLRB had ruled that the federal stand- 
ards for union shop and not those of the 
states would prevail where a state merely 
regulates union security agreements by re- 
quiring the union shop election instead of 
outright prohibition of union security. Thus, 
in one case, the Board certified that the 
majority of the employees had voted to au- 
thorize a union shop agreement, and re- 
jected the point of view that no such 
certification could be issued when the Colo- 
rado requirement of a three-fourths vote 
had not been met.” If the Algoma Plywood 
doctrine nullifies this position of the NLRB, 
workers covered by the Taft-Hartley law 
will still have to meet union shop election 
requirements in states which provide for 
them. To the extent that states now or in 
the future require such elections, the sig- 
nificance of the elimination of the union 
shop election requirement from the national 
law will be correspondingly reduced. 


Positive action must be taken by Con- 
gress if it desires to establish a union se- 
curity formula on a uniform national basis. 
This is necessary because in decisions of the 
Supreme Court upholding the constitution- 
ality of state laws prohibiting and regulat- 
ing union security agreements there is the 
strong inference that the Court is of the 
judgment that a federal law to nullify such 
state action must specifically provide for 
the inoperativeness of state antiunion se- 
curity laws within the area of interstate 
commerce.” For example, in the Algoma 
Plywood case, the Court declared in this 
connection that “in case of concurrent pow- 
er over commerce state law remains effec- 
tive so long as Congress has not manifested 
a unambiguous purpose that it should be 
supplanted.” 


As a result, the proposed National Labor 
Relations Act of 1949™ provided that “noth- 





Only a small part of the wage in- 
creases during the past year was dis- 
sipated by higher living costs. But 
when account is taken of taxes as 
well as prices, the wage gains of 
workers were moderate. Thus, the 
take-home pay, that is, net spend- 
able average weekly earnings of 
factory workers with 3 dependents, 
adjusted for price changes, increased 
only about $2.50 during 1952, 
compared with an increase in gross 
average weekly earnings of approxi- 
mately $5.—1953 Economic Report 
of the President. 





ing in this Act, or in any other statute of 
the United States, or in any state law, 
should preclude an employer engaged in 
[interstate] commerce . . . from making an 
agreement with a labor organization... to 
require as a condition of employment mem- 
bership therein. ...” In this connection, it 
is also pertinent that the amendment to 
the Railway Labor Act,” legalizing union 
security arrangements in the railway and 
airline industries, specifically overrides state 
laws regulating or prohibiting union secur- 
ity arrangements. Here is a recent example 
of the determination of Congress to enact 
a uniform union security formula for all 
employers and unions operating within the 
scope of a national law. It is submitted 
that Congress should do no less for the 
entire area of interstate commerce. If Con- 
gress believes that a particular union se- 
curity formula is in the public interest, it 
appears proper that this policy should ap- 
ply uniformly to all employers and workers 
subject to national control. What is the 
wisdom or utility of a national labor policy 
which can be nullified by individual state 
action? 


Thirty-Day Limitation 


Reference has been made to the feature 
of Taft-Hartley which makes it unlawfui to 
require a worker to join a union until at 
least 30 days have elapsed from the effective 





* Algoma Plywood and Veneer Company v. 
WERB, 16 LABOR CASES { 65,013, 336 U. S. 301 
(1949). 

® Safeways Stores, 81 NLRB 387 (1949). 

% Lincoln Federal Labor Union .v. North- 
western Iron & Metal Company, 16 LABOR 
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Cases { 64,898, 335 U. S. 525 (1949); AFL v. 
American Sash & Door Company, 16 LABOR 
CASES { 64,898, 335 U. S. 538 (1949). 

1S. 249, 8ist Cong.. 1st Sess. 

=P, L. 914, 8lst Cong., 2nd Sess., approved 
January 10, 1951. 
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date of the contract or the beginning of 
employment, whichever is later. In admin- 
istering this section of the law, the NLRB 
held that the 30-day grace period does not 
apply to employees who are already mem- 
bers of the union.“ However, it interprets 
the provision literally for workers who are 
not union members on the effective date of 
the contract or who are subsequently em- 
ployed. Thus in one case the Board de- 
clared that it had “no authority to construe 
the 30 day provision . .. other than literally” 
and as a result refused to validate a con 
tract which required workers to join the 
union on the twenty-ninth day following the 
beginning of employment.” Another union 
security agreement was held illegal because 
it compelled employees to join the union if 
they had been on the company’s payroll 30 
or more days.” In invalidating this agree- 
ment, the Board ruled that it violated the 
law because it did not accord employees 
subject to its coverage the legal 30-day grace 
period for becoming union members after 
the effective date of the contract. 


When workers are hired for short terms 
of employment, the 30-day provision of 
Taft-Hartley can result in a state of affairs 
in which workers can obtain the benefits 
of collective bargaining without assuming 
its obligations. In short, it establishes the 
basis for the “free ride” within industries of 
high labor turnover rates. In certain areas 
of the construction and maritime industries, 
for example, the duration of a job is fre 
quently less than 30 days. To the extent 
that workers change employers short of the 
30-day limitation, they are not required to 
join the labor union. Here is a consequence 
of the law which should receive the serious 
consideration of the national lawmakers. Of 
course, if the closed shop and the union hir- 
ing hall are legalized, the problem will solve 
itself. As noted before, the closed shop and 
the union hiring hall have been a charac- 
teristic feature within industries of high 
labor turnover and intermittent em- 
ployment. However, if Congress does not 
legalize the closed shop and union hiring 
hall, it still can take action to nullify the 
condition which results from the operation 
of the 30-day limitation provision of Taft- 
Hartley. An attempt of this character was 
made during the last session of Congress. 
The Senate enacted legislation which au- 
thorized employers primarily engaged in 
construction work to execute contracts re- 


rates 


quiring membership in a union seven days 
after workers are hired.” However, since 
the House failed to act upon a bill, there 
has been no change in the 30-day provision 
of Taft-Hartley. 


Recommendations 


In the last analysis, proper public policy 
in the area of union security turns on the 
conception which one holds of the role of 
labor unions and collective bargaining. If 
trade unions and collective bargaining are 
regarded as socially desirable, the union 
security provisions of Taft-Hartley stand in 
need of fundamental Unions 
which are insecure in their status, or which 
maintain discipline within 


revision. 


are unable to 
their organizations, cannot effectively per- 
form their collective bargaining functions. 

Under the law, the disciplinary 
and union-building features of union secur- 
since it permits 
security 


present 


ity are sharply curtailed 
discharges under union 
ments only to the extent that loss of union 
membership results for nonpayment of dues. 
As a consequence it limits the ability of the 
union to discourage conduct of members 
which might be inimical to the successful 
The law pro 


arrange- 


operation of the organization. 
tects the jobs of workers regardless of how 
inconsistent their might be with 
union policies and programs. 


actions 


By permitting states to outlaw all forms 
of union security, the Taft-Hartley law en- 
courages those elements which would cir- 
cumscribe the effectiveness and the scope of 
trade unionism. It withdraws protection of 
the federal government within the states in 
have sufficient power 
to defend themselves against legislation 
which could result in their extinction. 
Moreover, this supremacy feature of 
the law promotes inequities between em- 
ployers, employees and labor unions, 


which unions do not 


state 


Such a union security policy is not ap 
propriate in any law which has as an im- 
portant objective the encouragement of the 
practices and the procedures of collective 
bargaining. It indicates little faith in the 
institution of collective bargaining as the 
regulator of the employment relationship in 
the modern industrial economy. In addi- 
tion, it fails to recognize the fact that effec- 
tive union security agreements have proved 
an important basis for stable and peaceful 





% Charles Krause Milling Company, 97 NLRB, 
No. 75 (1951). 

™ Chesler Glass Company, 92 
(1950). 


NLRB 1016 


Union Security 


94 NLRB 1026 


™% Continental Carbon, Inc., 
(1951). 
%S. 1973, 82d Cong., 2d Sess., passed by the 
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labor relations within many plants and in- 
dustries. When unions have cooperated 
actively with employers to promote the 
prosperity of the enterprise, the record indi- 
cates that the labor organization involved 
ordinarily operates under the protection of 
an effective union security agreement. 

The full potentialities of collective bar- 
gaining are further limited by the law as a 
result of its interference with the right of 
employers and unions to adopt the form 
of union security which best serves their 
needs. Regardless of traditional practices, 
and notwithstanding the circumstances of 
a particular industrial situation, the law for- 
bids the closed shop and the union hiring 
hall. The efforts of employers and unions 
to continue these arrangements despite their 
illegality indicate that interference by law 
in this respect with the free collective bar- 
gaining process strikes at institutional ar- 
rangements which have served as an 
important element for peaceful and stable 
labor-management relations. 


of union security fits 


In advocating the repeal of the Taft- 
Hartley restrictions on union security, it is 
still recommended that adequate legal pro- 
cedures be adopted to curb abuses which 
arise at times from the operation of agree- 
ments requiring union membership as a 
condition of employment. Instead of out- 
lawing the closed shop, it is suggested that 
the abuses of the closed shop be eliminated. 
As an alternative to limiting the effective- 
ness of union security agreements by for- 
bidding discharges from jobs under union 
security agreements except when loss of 
union membership results from nonpayment 
of union dues, it is recommended that work- 
ers be protected against arbitrary expulsion 
from labor organizations. Once these pre- 
cautions are taken, the issue of union security 
should be disposed of through the collective 
bargaining process. Employers and unions 
should then be free to adopt whatever form 
needs. 


[The End} 


their 





MANY LABOR BILLS IN STATE LEGISLATIVE HOPPERS 


Summarized below are some of the many 
bills of labor interest that recently have been 
introduced in state legislatures: 


Minimum wage legislation has been intro- 
duced in a large number of states. The 
minimum wage would be set at $1.25 per 
hour in California, A. 656, and New York, 
A. 155. Massachusetts would establish a 
$1 per hour minimum, H. 1474, while a 
75 cent minimum would be set in Utah, 
H. 9, and Wyoming, S. 19. Wisconsin 
would establish a minimum of 65 cents 
per hour for the first year, 70 cents for the 
second year and 75 cents after the second 
year following the enactment of S. 98. The 
Wisconsin bill also provides for the ap- 
pointment of occasional, tripartite wage 
boards in particular industries to recom- 
mend minimum wages which could then be 
established by the industrial commission. 


Hours of work are also receiving atten- 
tion. Massachusetts would provide for over- 
time pay for hours in excess of 40 per week, 
H. 1043, but Utah would provide for over- 
time pay only after 60 hours, H. 9. The 
New York bill calling for a higher minimum 
wage also calls for overtime pay after 40 
hours, A. 155. Oregon would require an 
eight-hour day and a 40-hour week on state 
contract work, H. 42. 
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sills in three states are concerned with 
employee voting. Massachusetts would re- 
quire employees to be paid for time used 
in voting, H. 658. New York would strike 
out the two-hour voting exemption for those 


employees who have two consecutive free 
hours during their working day, A. 216 and 


S. 173. Wyoming would merely provide 
that employees be given time off to vote, 
H. 56. 


Antidiscrimination laws been pro 
posed in four states. California would pro 
hibit discrimination because of age, A. 2820. 
prohibit questions on 


have 


Connecticut would 
employment forms relating to race, creed, 
color or national origin, H. 93. Massachu- 
setts would make employment discrimina- 
tion because of marital status unlawful, H. 
419. And New York would permit persons 
or groups other than aggrieved persons to 
file complaints against discrimination, A. 
206. 

Four California bills would enact a Fair 
Employment Practices Act, A. 900, A. 917, 
A. 1526 and A. 2812. Indiana would tighten 
the enforcement of its FEPC law, H. 61. 


Hot cargo and secondary boycotts would 
be prohibited in California, A. 2959 and 


S. 1669. 
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Amending the 


Taft-Hartley Act 


Check-Off 


By E. B. McNATT, Professor of Economics, University of Illinois 





SECTION 302 (a) (4) ASSUMES THAT UNION MEMBERS DISLIKE 
THE CHECK-OFF SYSTEM. SINCE THIS THEORY HAS PROVED TO 
BE ERRONEOUS, THE LAW ON THE POINT OUGHT TO BE CHANGED 





4» HE CHECK-OFF in industrial relations 
refers to a procedure by which an em- 
ployer agrees with a union to deduct from 
his employees’ wages union dues and other 
financial obligations and turn this sum over 
to appropriate union officials at regular in- 
tervals. Such provisions in collective bar- 
gaining agreements were well established 
and had been long utilized in many indus- 
tries before the enactment of the Taft-Hartley 
law, although they were by no means uni 
versal. The check-off is simply another form 
of union security provision and is therefore 
closely related to various union shop provi- 
sions in collective bargaining contracts. In 
view of the fact that the continued existence 
of the union as an organization is dependent 
upon a steady flow of income from its mem- 
bers, it is obvious that the check-off is more 
important to the union as an entity than it is 
to the employer or even to the individual 
union member, This is not to say, however, 
that there may not be advantages to the 
union member or to the employer from the 
check-off arrangement. For the union mem 
ber, it may provide a more convenient way 
of meeting his union obligations, and for 
management it may avoid the nuisance and 
impaired productive efficiency resulting from 
union dues-collecting activities as a more or 
less continuous process in and about the 
plant. Nevertheless, many employers have 
objected vigorously to the use of the check- 
off, partly because of the additional burden 
of time and cost involved, but more because 
of their objection to being used as a dues 
collecting agent for an organization they did 
not want in the first place. 

The Taft-Hartley restrictions on the use 
of the check-off are rather specific. (Sec. 
302 (a) (4), Labor Management Relations 


Check-Off 


Act, 1947.) The employer is prohibited from 
using the check-off arrangement unless “the 
employer has received from each employee, 
on whose account such deductions are made, 
a written assignment which shall not be 
irrevocable for a period of more than one 
year, or beyond the termination date of the 
applicable collective agreement, whichever 
occurs sooner.” Any employer who will 
fully violates this provision is “subject to a 
fine of not more than $10,000, or to impris 
onment for not more than one year, or both.” 


This restriction upon the use of the check- 
off in collective bargaining agreements is 
the theory of protecting the 
member from the 


based upon 
individual union 
of power by his own organization. In other 


abuse 


words, this restriction is based on the as 
sumption that union members generally do 
not want such a provision in the contracts 
negotiated for them, that they exercise no 
voice or control over the incorporation of 
such provisions as these in collective agree 
ments, and that they would such 
clauses if they were given the opportunity 
How soundly conceived was this 
theory, based upon nearly five years experi- 
ence with the Taft-Hartley Act? In the 
first place, this attempt to regulate the con 
tent of the collective bargain immediately 


reject 


to do So. 


posed several legal questions of interpreta 
tion. The check-off provision refers only to 
membership “dues.” What about other union 
obligations such as initiation fines, 
assessments, etc.? All these obligations were 
typically included under the check-off ar- 
rangement before Taft-Hartley. Employers 
understandingly were reluctant to continue 
this practice after Taft-Hartley without as 
surance that these were still legal deductions 
The Assistant Solicitor General of the United 
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fees, 





States was asked for an opinion and he held 
that “membership dues” included initiation 
fees and assessments levied by unions on 
their members, but made no reference to 
fines. In view of this opinion, most em- 
ployers have been willing to check-off initia- 
tion fees and assessments in addition to 
regular union dues, but not fines. But the 
ultimate validity of this interpretation is 
still in doubt. 


A second legal question posed by the 
check-off provision involved the length of 
time an employee authorization could re- 
main in effect. The language of Section 302 
seemed to indicate a rather clear intent to 
require a new employee authorization each 
year. But it was obvious that neither the 
employer, the employee or the union wanted 
to undertake the tremendous administrative 
burden this annual renewal would involve. 
A highly questionable procedure was de- 
veloped in a number of contracts in which 
the employee authorization contains an “es- 
cape clause” of some 15 days each year. If 
this “escape clause” is not utilized by the 
employee, the check-off authorization re- 
mains in effect indefinitely. 


Although the experience with the check- 
off provision during the past five years indi- 
cates that, despite the legal questions raised 
above, compliance with this provision has 
been rather general, this does not mean that 
the requirement was soundly conceived or 
that it is any the less objectionable. The 
proposal offered here is that the check-off 
provision of the Taft-Hartley Act was ill- 
conceived, has done more damage to good 
industrial relations than good and should be 
repealed. 

In the first place, the check-off provision is 
part of a broad Taft-Hartley Act philosophy 
based on an erroneous premise that union 
members are captives of their organizations, 
without any effective voice in, or control 
over, the policies and activities of their 
organizations, and that they must be given 
some legal help in throwing off the yoke 
of union domination and thus regain their 
individual freedom, The original Taft- 
Hartley provisions requiring union shop 
elections, voting on accepting an employer’s 
last wage offer in national emergency strike 
s.cuations, and provisions for union decer- 
tification elections, together with the check- 
off restriction, all belong to the same general 
family and rest on the same erroneous 
premise. The basic fallacy of this premise 
in requiring union shop authorization elec- 
tions has already been recognized by the 
Congress and repealed in the only signifi- 
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cant amendment made to the Taft-Hartley 
Act since it was enacted. The experience 
since 1947 with elections on accepting the 
employer’s last wage offer in national emer- 
gency strike situations has been equally 
decisive in repudiating this premise, and 
there certainly has been no stampede of 
union members to vote for decertification of 
unions or union shops. The theory that 
union members do not approve of check-off 
requirements negotiated by their union offi- 
cers and would reject such requirements if 
they were free to do so, has proven to be 
as erroneous as the union shop election 
theory or the theory of voting on the em- 
ployer’s last wage offer. 


In the second place, the present check-off 
provisions of the Taft-Hartley Act do not 
protect the individual union member from 
certain abuses of union power which pre- 
sumably are the desired objectives sought. 
Excessive union dues, initiation fees, fines, 
assessments and the like, are not eliminated 
by the present check-off requirements— 
other Taft-Hartley provisions bear more 
directly upon these abuses. Under union 
shop agreements, union members must pay 
their dues as a condition of holding their 
jobs, check-off or no check-off. 


In the third place, the check-off require- 
ment has damaged good industrial relations 
and is contrary to good public policy in 
this field. It has damaged good industrial 
relations by prohibiting employers and 
unions from freely agreeing to the use of 
the check-off in cases where both parties 
feel its use is desirable and beneficial. The 
check-off restrictions imposed by the pres- 
ent law have forced unions and manage- 
ments to resort to highly questionable legal 
practices in the effort to avoid some of 
these restrictions. And there are undoubt- 
edly many instances of outright violations 
of the law by ignoring the restriction alto- 
gether. Minute and control of 
the content of collective agreements—espe- 


regulation 


cially in the area of union security—is ques- 
tionable in terms of good public policy. It 


is inconsistent to have a national labor 
policy of encouraging and protecting the 
institution and practice of collective bar- 
gaining and at the same time attempt to 
regulate minutely the content of the collec- 
tive bargain. If the freely bargained col- 
lective agreement is most likely to meet the 
needs and desires of the parties involved— 
including the public—let’s minimize rather 
than maximize the degree of governmental 
control over the content of this bargain. 


[The End] 
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On Amending 


the Taft-Hartley Act 


An Economic Appraisal 


of Collective Bargaining 


By JOHN G. TURNBULL and LLOYD ULMAN 





ABOR-MANAGEMENT relations may 

be viewed as including two component 
parts: a system of price making—the price 
of labor—and a system of industrial juris- 
prudence.’ Phrased slightly differently, labor- 
management relations concerns itself with 
two principal substantive areas: the eco- 
nomic and the jurisprudential. While there 
are many points of contact and much overlap- 
ping between these two areas, it is nevertheless 
true that each is self-contained in certain 
respects and to that extent can be treated 
and analyzed separately.” Any framework 
of rules that seeks to regulate labor-manage- 
ment relations may weil include controls 
touching both the economic and the juris- 
prudential. Hence it is also possible to treat 
and analyze regulatory statutes and enact- 
ments from the point of view of the eco- 
nomic and the jurisprudential, granting 
again that contact and overlapping may exist 
and that in some cases the differences may 
be of degree rather than of kind. 

The Labor Management Relations Act, 
1947—the Taft-Hartley Act—is a statutory 
enactment that sets up a framework of rules 
for the regulation of conduct between em- 
ployers and unions, between employers and 
employees, and between unions and em- 
ployees. It is with the first of these, the 
regulation of relations between employers 
and unions—collective bargaining relations 
—that we are mainly concerned here. In 
this connection it is pertinent to note that 
the LMRA regulates both and 
jurisprudential aspects of collective bargain- 
ing relationships. For example, Section 8 
(d) of Title I of the LMRA outlines in some 
detail a set of procedures to be followed by 
the parties in bargaining with each other; 


economic 


A SOUND SOLUTION TO LABOR 
PROBLEMS REQUIRES CONSIDERA- 
TION OF ECONOMIC AS WELL 
AS JURISPRUDENTIAL ASPECTS OF 
THE SITUATION. HERE IS INSIGHT 
ON THAT PHASE OF THE SUBJECT 





these procedures are essentially matters of 
industrial jurisprudence. Conversely, Sec- 
tions 8 (b) (4) and (6), in limiting the use 
of union self-help techniques, gei to the 
heart of economic aspects.’ Following our 
earlier statements it should be _ possible 
therefore to analyze separately the economic 
and jurisprudential sections of the LMRA, 
as well as to analyze in similar fashion any 
proposals to amend the act. 


If a regulatory control deals with an eco 
nomic aspect of employer-union relations it 
may be presumed that a differential result 
will obtain, economically speaking, from the 
imposition of the control, but it is 
possible that controls imposed upon juris- 
prudential relations may have economic con- 
sequences of another and that 
in some cases these consequences may be 
significant even though the main purpose 
of the control was not to alter relative bar- 
gaining strength. Of course the imposition 
of jurisprudential controls need not neces 
sarily result in economic change. However, 
even if it is thought likely that the adoption 
of certain public policies will make for dif 
ferential economic effects, it still may not be 
possible for the economist to infer their 
(specially) their magnitude. 


also 


one type or 


direction or 





1 For a concise statement of this point of view 
see Slichter, Union Policies and Industrial Man- 
agement (1941), pp. 1-8. 

2 See work cited in footnote 1 at p. 1. 

2On a different level—and as one of the com- 
plexities involved—the LMRA also ‘‘regulates 
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the regulators’ of the act, that is, it spells out 
principles and practices (as in Secs. 9 and 10 
of Title I) to be followed by the NLRB in 
administering the act. We do not treat here 
of these second-level issues except insofar as 
they impinge directly upon the matters at hand 
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Moreover, apart from difficulties involved 
in identification and measurement, the nec- 
essity exists for choosing among different 
criteria of desirability. ‘thus a given policy 
may entail “beneficial” effects upon output 
and employment at the same time that it 
might have “undesirable” consequences in 
the form of higher prices or monopolistic 
misallocation of resources. And even if its 
economic effects are judged to be adverse, 
whatever economic criteria be adopted, non- 
economic beneficial results might outweigh 
any foreseeable economic consequences. The 
economist’s verdict is not final; although it 
should be given due weight, it should be 
appealed to a higher tribunal. 


Public Policy Formulation 


Public policy with respect to collective 
bargaining should not be formulated with- 
out reference to public policy (and to the 
goals of such policy) with respect to the 
level of employment and to the price level, 
for it is possible that free collective bar- 
gaining (and strong unions), stable prices 
and full employment may not be compatible 
with one another.* This is true because 
strong unions might raise labor costs by 
pushing wages faster than productivity can 
be increased; and if they do profits are 
squeezed and, unless the demand for goods 
and services can be raised proportionately 
to the increase in labor costs, output and 
employment would be reduced. Demand 
can be increased if consumers, business en- 
terprises or (more probably) the govern- 
ment increase their rates of spending and 
increased spending, under these circum- 
stances, would mean a rise in prices. Thus, 
given strong unionism, the economy is con- 
fronted with a choice between unemploy- 
ment and inflation; or, to put the matter 
more generally, the community can choose 
any two—but only two-—of the following 
three policies: strong unions, full employment 
and/or stable prices. Examination of the 
Wagner and Taft-Hartley Acts, the Em- 
ployment Act of 1946 and recent attempts 


to establish wage and price controls indi- 
cate that we are on record as favoring all 
three. 

As a matter of fact, however, we have 
really revealed preference for the combina- 
tion of strong unions, full employment and 
inflation. Although we have been fortunate 
in that the course of inflation has not been 
of the runaway variety, the cost of such a 
policy consists in the inequities which the 
deterioration of the purchasing power of 
the dollar works upon those whose incomes 
move upward less rapidly than the average. 

Neverthless, commitment to the mainte- 
nance of the purchasing power of the 
currency would involve sacrifice in o'her di- 
rections. It would involve a policy of cur- 
tailing union bargaining strength. This 
could be achieved either by legislation or 
simply by a fiscal policy that would be 
unresponsive to union-induced wage in 
creases, thus permitting unemployment to 
develop on a scale sufficient to reduce the 
bargaining power of unions until they could 
no longer demand wage increases in excess 
of increases in productivity. Professo1 
Sumner H. Slichter suggests that unemploy 
ment of 4 to 5 per cent of the labor force 
would be required to produce this result, 
and he calls attention to the fact that unem- 
ployment entails greater inequities than does 
inflation.® 

If we choose to reduce the 
unions by legislation we must depart further 
than we do at present from one or both of 
two generally accepted touckstones. The 
first is that the establishment of the col 
lective bargaining relationship be subject 
to the determination of the employees con 
cerned; the second, that arrangements which 
are agreeable to both parties be left, within 
limits, undisturbed by the authorities. More- 
over, even if public policy should contem 
plate further legal restrictions upon trade 
unionism, it does not follow that the com 
bination of full employment and stable prices 
would be achieved. For depressions and 
unemployment can develop from failing 
demand as well as from rising costs. Past 
depressions, virtually all of which occurred 
in the absence of strong unions, were in- 
duced from the side of demand. In the 
dynamic and uncertain world of economic 
reality, the absence of wage and price 
rigidities cannot ensure the maintenance of 
full employment, or, for that matter, the 
elimination of inflationary movements. 


power ot 





*See ‘‘The Uneasy Triangle,’’ 144 The Econo- 
mist 322-323, 376-378, 434-435 (1952). 

5 See Slichter, ‘‘How Bad Is Inflation?’’ 205 
Harpers 53-57 (1952). For an excellent analysis 
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of unionism and inflation see Morton, “Trade 


Unionism, Full Employment and _ Inflation,”’ 
40 American Economic Review 13-39 (1950). 


February, 1953 @ Labor Law Journal 





Thus, the choice of strong unions and full 
employment, despite its inflationary conse- 
quences, is not without its advantages. Among 
these are: maintenance of a high level of 
output, including investment in new plant 
and equipment, maintenance of a high level 
of imports from foreign countries (which 
is essential to the survival of the free world) 
and free collective bargaining. 

However, the above is conditioned upon 
success in holding the annual rate of infla- 
tion to a maximum of 2 or 3 per cent per 
year, and it is possible that, once the public 
expects prices to rise, anticipatory buying 
by consumers will result in acceleration in 
the rate at which prices do rise.* For this 
reason it might be reasonable to relax our 
insistence upon full employment and/or to 
acquiesce in the curtailment of union bar- 
gaining power in order to provide some ad- 
ditional deterrent to inflationary influences. 

If it is decided to restrict the power of 
two 
available. The first is to limit directly the 
union’s ability to raise wages and to reduce 
hours. The second is to limit the union’s 
ability to raise wages and to reduce hours 
indirectly by insisting upon the observance 
of regulations designed to reduce output 
or to require that unnecessary work be 
performed or that redundant workers be 
hired. Now certain proposals to amend the 
LMRA are designed to limit directly the 
power to bargain; chief among these are 
proposals to restrict the area of bargaining. 
Others are designed to restrict unions in 
their choice of economic weapons: These 
fall, in part, in the category of amendments 
to Section & (hb) (6) The next section of 
this article is devoted to analyses of these 
two classes of amendments. 


unions, alternative lines of policy are 


Industry-Wide Bargaining 


One type of proposed amendment to the 
LMRA is found in the suggestion to restrict 


*Slichter believes that other factors operate 
to keep consumer spending down. These in- 
clude the rapid change in styles and models 
which would tend to discourage anticipatory 
buying, and, the power of the federal govern- 
ment to control the issue of consumer credit 
See Slichter. article cited in footnote 5 

*Senator Robert A. Taft noted in a news 
conference of November 18, 1952, that ‘‘there 
undoubtedly will be a move in the next Con- 
gress to outlaw industry-wide bargaining."’ 
Such a plan would require unions to bargain 
on a local or regional basis so as to decrease 
their power to shut down entire industries or 
multiplant companies by means of strikes. The 
Senator noted, parentheticaily, that he was 
against such a proposal, at least at present. 

’ See Gregory, Labor and the Law (1949), p 
425. The terminology of multi-employer bar- 
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the bargaining unit.’ There is, of course, a 
type of limitation already found in Section 
8 (b) (4) (A) where it is an “unfair labor 
practice for a labor organization or 
agents to engage in, or to induce or encour- 
age the employees of any employer to 
engage in. a strike where an object 
thereof is: forcing or requiring any em 
ployer or self employed person to join any 
This section 
has been viewed as having been included in the 
LMRA “probably . . . as a means of 
obstructing the development of industry- 
wide or other forms of multiemployer col- 
lective bargaining.” ” 


its 


employer organization.” 


Criticism of multiemployer bargaining is 
directed against both the power with which 
the institution supposedly endows trade 
unions at the expense of certain noneco- 
nomic components of the public welfare 
(health, safety, convenience and the like) 
and against certain economic consequences 
which it entails. The latter are conceived 
as resulting from the monopoly aspects of 
such types of bargaining and are manifested 
among other ways, in distorted wage struc 
tures and the malallocation of resources.” 
It is generally held that the elimination 
of multiemployer bargaining—and the crea 
tion of some type of atomism in employer 
union relations—will in turn eliminate the 
undesirable monopolistic results of such 
bargaining. 

But there is frequently a difference be 
tween the proposals of some economists 
under which enterprise as well as union 
monopoly would be curtailed and other 
proposals under which the essential cur- 
tailment would be in the area of the bar- 
gaining unit and not in the scope of enterprise 
activity. The argument that follows will 
demonstrate that both types of proposals 
are essentially unworkable. 

In our view, the elimination of industry- 
wide bargaining would not, by itself, re- 


gaining is not as carefully delineated as it 
might be; conversely, the literature of the 
subject is vast. For two pertinent source ma- 
terials see Pierson, Multi-Employer Bargaining: 
Nature and Scope (1949), and McCabe, ‘‘Union 
Policies as to the Area of Collective Bargaining”’ 
in Interpreting the Labor Movement (1952). For 
a bibliography on the subject see Kessler, /n- 
dustry-Wide Collective Bargaining: An Anno- 
tated Bibliography (1948). For a material on 
the inclusion of restrictions in the LMRA see 
Legislative History of the Labor Management 
Relations Act (1948). 

* For a concise summary of this general point 
of view see Lewis, ‘“The Labor-Monopoly Prob- 
lem: A Positive Program,"’ 59 Journal of 
Political Economy 277-287 (1951). 





solve the economic problems that such 
bargaining is presumed to create. If such 
bargaining is prohibited, but national unions 
are allowed, there seems to be no reason to 
assume that the unions could not or would 
not “pick off” the firms in an industry one 
by one. In such a situation, of course, the 
hoped for results would not materialize. 
Therefore, to secure the desired results it 
frequently has been held to be necessary 
to “break up” the national unions. This is, 
of course, fraught with political explosive- 
ness, but even were it to be done it does 
not appear to us that the desired results 
would necessarily obtain. Were bargaining 
to exist only on a company-wide-local-union 
basis, it is conceivable that union rivalry— 
even of locals—could be such as to make for 
pattern setting and follow-the-leader tac- 
tics of a type such as to bring about economic 
results similar in nature to and greater 
in magnitude than those obtaining under 
industry-wide bargaining.” Instead of under- 
bidding each other for employment—if full 
employment becomes a realized goal—unions 
might well outbid each other for higher 
wages. Hence the elimination of the con- 
sequences of industry-wide bargaining that 
are held to be economically undersirable 
would require much more than collective 
bargaining legislation; in fact it would prob- 
ably require legislation outlawing all types 
of collective bargaining. 

Hence, we would oppose those proposals 
that would restrict the scope of bargaining,” 
because the logical economic extension of 
such restrictions would seem to be the 
elimination of all collective bargaining, and 
it is our view that the social gains of busi- 
ness unionism outweigh the social costs,” 
and that business unionism is a politically 
conservative force. (Our criteria have shifted 
here from the purely economic to those of 
a broader social nature, although our eco- 
nomic standards are still applicable per se.) ™ 


The Featherbedding Problem 


Although, for reasons given above, it is 
not proposed to restrict the right of unions 


to bargain directly over their members’ 
conditions of employment, it has been 
suggested that some of their “working 
rules” might be reviewed with an eye to 
the imposition of legal restraints. Section 
8 (b) (6) declares it an unfair practice 
only for a union to “cause or attempt to 
cause an employer to pay in the 
nature of an exaction, for services which 
are not performed or not to be performed.” 
This provision, moreover, has been con- 
strued by the NLRB as not to proscribe 
demands for payment to employees who are 
parties to a normal employment relationship 
for time not worked * or demands for pay- 
ment to workers, even if they are not regu- 
lar employees, “where a labor organization 
seeks actual employment for its members, 
even in situations where the employer does 
not want, does not need, and is not willing 
to accept such services.” 

Union rules, as is well known, embrace 
a far wider range of activities than those 
described above. According to Slichter: 

“The efforts of unions to make work for 
their members fall into nine principal groups: 
(1) limiting daily or weekly output; (2) in- 
directly limiting the speed of work; (3) con- 
trolling the quality of work; (4) requiring 
time-consuming methods of doing the work; 
(5) requiring that unnecessary work be 
done or that work be done more than once; 
(6) regulating the number of men in a 
crew or on a machine or requiring the em- 
ployment of unnecessary men; (7) requiring 
that the work be done by members of a 
given skilled craft or occupation; (8) pro- 
hibiting employers or foremen from work- 
ing at the trade; (9) retarding or prohibiting 
the use of machines and labor-saving de- 
vices.” * 

By effectively restricting the supply of 
labor or by compelling employers to hire 
more labor than they desire at a given wage 
rate, such rules increase the bargaining 
power of unions. If Section 8 (b) (6) were 
broadened sufficiently to compel their aban- 
donment, output at the given level of em- 
ployment would be increased, and inflationary 
pressures would be abated to a certain ex- 





%” Some economists have held that the most 
“responsible’’ type of wage bargaining would 
indeed come from industry-wide or an even 
higher type of bargaining. See, for example, 
Ross, Trade Union Wage Policy (1948), p. 98. 

1 The “home-rule’’ proposals of Cox and 
Dunlop appear to be of merit in this respect. 

12 See, for example, Slichter, ‘‘Current Labor 
Trends and Problems and the Taft-Hartley 
Act,’ Commercial and Financial Chronicle, 
October, 1952. 

4% See Pierson, cited at footnote 8 at pp. 41-47, 
for a discussion of criteria. For an excellent 
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example of an analysis that deliberately sub- 
ordinates certain economic criteria to other 
social considerations see Witte, ‘‘Economic 
Aspects of Industry-Wide Bargaining,’’ in 
Proceedings of the Conference on Industry-Wide 
Bargaining (1949). 

1% International Typographical Union (Ameri- 
can Newspaper Publishers’ Association), 86 
NLRB 951. 

% American Federation of Musicians, Local 
24 (Gamble Enterprises, Inc.), 92 NLRB 1528. 

% Work cited at footnote 1 at p. 166. 
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tent; but the bargaining strength of the 
unions involved would be reduced. In many 
instances, however, these rules were orig- 
inally adopted primarily to create or pre- 
serve jobs for union members who were 
threatened with unemployment. Therefore, 
it has been argued, to the extent that 
public policy underwrites the maintenance 
of a high level of employment, make-work 
rules are no longer required to provide jobs. 
Furthermore, since full employment serves 
greatly to increase the bargaining power of 
unions, any diminution in their negotiating 
strength which might ensue from the elimi- 
nation of these rules would not work in- 
justice upon the membership.” 


For this reason, it might be advisable to 
submit working rules to reappraisal; but 
it is necessary to repeat that expansion of 
the scope of prohibition is premised upon 
the adoption of policies calculated to main- 
tain employment at levels so high that, if 
they had been maintained in the past, they 
would not have given rise to the feeling of 
insecurity which, in many instances, prompted 
the adoption of the practices which give 
offense. Moreover, some union rules are in- 
tended primarily to prevent overstrain and 
premature occupational senility or to protect 
health or safety. In their absence there is 
no guarantee that the mere operation of the 
market mechanism would ensure maximum 
output over the lifetime of the individual 
worker—a condition which is desirable from 
the viewpoint of the individual concerned.” 
Thus determination of the “fairness” of 
union working rules would probably have 
to be entrusted to the discretion of some 
administrative agency (probably NLRB)— 
and this, in itself, might be reckoned as one 
of the costs of amendment against which 
any gains therefrom would have to be 
balanced.” 


Economic Consequences 


In the foregoing presentation we 
tried to indicate the following: 


have 


(1) That collective bargaining relation- 
ships may be viewed as including an eco- 
nomic as well as a jurisprudential compo- 
nent, and that legislation which seeks to 


regulate collective bargaining may control 
the economic as well as the jurisprudential. 

(2) That “economic impacts,” defined in 
various ways, may arise out of collective 
bargaining relations, not only from the eco- 
nomic components, but from the jurispru- 
dential as well. Hence, regulatory legisla- 
tion may have economic consequences of 
one type or another, such consequences 
arising from controls put upon the jurispru- 
dential as well as the economic phases of 
collective bargaining. 

(3) That it is generally possible to an- 
alyze—qualitatively at least—the economic 
consequences of collective bargaining, whether 
such consequences arise from the economic 
or the jurisprudential phases and that it is 
possible to analyze proposed regulatory 
legislation in the same fashion. 

(4) That an analysis of public policy to- 
ward ccllective bargaining requires not only 
a pattern of economic criteria before an 
evaluation can be made, but also requires 
that the analysis be related to other public 
policy areas such as those involving em- 
ployment and prices. However, economic 
criteria are but one component in the larger 
pattern of social-value judgments, and what 
is held to be “negative” from an economic 
point of view may still be “desirable” from 
an over-all social point of view or vice versa. 

(5) Using the above framework, we con- 
clude that: (A) proposals to limit the scope 
of the collective bargaining area are not 
likely to produce the desired economic 
results unless other far-reaching regulatory 
legislation is enacted and (B) if full em- 
ployment is underwritten by public policy, 
there is merit to proposals which contem- 
plate the prohibition of certain union re- 
strictions upon output and employment. In 
the latter case, however, the difficulties in- 
volved in distinguishing among economically 
“good” and “bad” rules may well outweigh 
the beneficial effects of statutory restraint. 

(6) Although we have limited ourselves 
to two illustrations—industry-wide bargain- 
ing, and, Section 8 (b) (6)—the above 
method of approach and analysis could be 
used profitably with respect to various other 
parts of the LMRA as well as to other 
proposed amendments. [The End] 





17 See footnote 4. 

43 House Minority Report No. 245 objected to 
the rather extensive prohibitions against 
‘‘featherbedding practices’’ contained in H. R. 
3020 largely on the grounds ‘‘that employees 
who find, or think they find, themselves victims 
of a ‘speed-up’, are to be left without remedy.”’ 
Cf. Legislative History of the Labor Manage- 
ment Relations Act, Vol. I, pp. 364 and 917; 
Vol. Il, pp. 1570-1571. 
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1% Objection to the extension of the authority 
of the Board and the courts was voiced by 
Senator Taft, although his objection was based 
on a provision in the House bill (HR 3020) which 
would have forbidden unions ‘‘to employ or 
agree to employ any person or persons in ex- 
cess of the number of employees required . : 
to perform actual services.’’ (Work cited in 
footnote 18, Vol. I, p. 170; Vol. II, p. 1535, 1540.) 
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the Taft-Hartley Act 


National-Emergency 


BOARDS OF INQUIRY, 80-DAY INJUNCTIONS AND 
MEDIATION . . . HOW HAVE THESE TAFT-HARTLEY 


MEASURES 


FARED AGAINST STRIKE-CAUSED 


NATIONAL EMERGENCIES? HERE'S AN ANSWER 


‘IGNIFICANTLY, as the new Adminis- 
\ tration was about to take office, Senator 
Taft expressed his opinion and a profoundly 
simple truth about national emergency 
strike threats: 


“Personally, I’m in favor of the right to 
strike in a free economy. The newspapers 
holler their heads off that people are suffer- 
ing. Usually they’re not suffering; real 
injury is still a threat.” * 


He suggested that Congress might enact 
“on the spot” legislation to deal with strikes 
where statutory procedures were not suf- 
ficient to remove real threats to public 
health and safety. Such ad hoc legislation 
could include, according to the Senator, 
seizure, another injunction, arbitration “or 
Congress might decide not to do anything.” 
He also proposed that there be no modifi- 
cation at present of the national emergency 
disputes procedures of the Taft-Hartley 
Act. It is this latter proposal which, in 
the opinion of the writer, merits further 
scrutiny. 


A brief review of the provisions of the 
act, and the history of their application, may 
be used as a backdrop against which to 
consider some of the criticisms these pro- 
cedures have evoked. The act provides that 
when “a threatened or actual strike or 
lock-out affecting an entire industry or a sub- 
stantial part thereof will im- 
peril the national health or safety,” the 
President “may” appoint a board of inquiry 
to investigate the dispute. The board makes 
a report but is barred from making recom- 
mendations. The President “may” then 


seek a court injunction to prevent or ter- 
minate strike action. While the injunction 
is in effect it is presumed that work will 
continue. During this period the board of 
inquiry continues to carry on its investi- 
gation, and the Federal Mediation and Con- 
ciliation Service attempts to mediate the 
dispute. The board makes another report 
on the issues in dispute; this report is made 
public, but the board is again specifically 
prohibited from recommending the terms of 
a proposed settlement. The employees then 
vote by secret ballot on whether to accept 
the employer’s last offer. Regardless of the 
outcome of mediation efforts or the ballot 
ing, the injunction is discharged. The en- 
tire process takes 80 days and the injunction 
is limited to this period. Finally, the Pres- 
ident makes a comprehensive report on the 
dispute to the Congress. !t is at this point 
that Senator Taft has proposed the enact- 
ment of “on the spot” legislation if a seri- 
ous threat continues. 


Use of Act Procedures, 1947-1952 


The act’s provisions were invoked by 
President Truman in ten different strike or 
threatened strike situations. A summary of 
these disputes and the steps taken to limit 
strike action will help to clarify the nature 
of the act’s provisions.’ 

(1) In March, 1948, several American 
Federation of Labor unions affiliated with 
the Atomic Trades and Labor Council 
threatened to strike the atomic energy plant 
of the Carbide and Carbon Chemicals Cor- 
poration at Oak Ridge, Tennessee, for 





1*Mr, Taft Proposes,’ Fortune, January, 
1953. 

2? Most of the material in the summary of the 
first eight cases is taken from a mimeographed 
report on ‘Federal Fact-Finding Boards and 
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Boards of Inquiry’’ prepared by Joseph Gold- 
berg for the Bureau of Labor Statistics, United 
States Department of Labor, and released in 
May, 1950. 
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higher wages. A board of inquiry appointed 
by the President emphasized in its initial 
report the gravity of the dispute, which, if 
allowed to develop into a stoppage, would 
greatly endanger the national safety. An 
injunction was obtained although the unions 
had publicly offered to postpone strike 
action. Mediation efforts were not success- 
ful during the period of the injunction, and 
on May 18 the board, in its final report, 
found that the positions of the parties were 
unaltered and the dispute remained unset- 
tled. After the injunction was removed, the 
unions continued to withhold strike action 
but agreement was not reached until June 15, 
almost a month after all the procedures 
of the national emergency provisions of the 
act had been exhausted. 


(2) Also in March, 1948, a strike of the 
United Packinghouse Workers (CIO), took 
place over wage increases in the meat pack- 
ing industry. A board of inquiry was ap- 
pointed and reported on April 8 that the 
companies had offered nine cents to meet 
the union’s demand for a 29-cents-an-hour 
increase. The President did not seek an 
injunction and the strike continued until 
May 21, 1948. There were few public de- 
mands that the strike should be enjoined. 
The stoppage ended when the union ac- 
cepted terms not greatly different from the 
companies’ prestrike offers. 


(3) A third work stoppage occurred in 
March, 1948, when the United Mine Work- 
ers (independent) struck the bituminous 


National—Emergency Provisions 


coal mines over pension payments. The 
President appointed a board of inquiry 
which reported on March 31: “Independ- 
ent action was taken by the president of 
the United Mine Workers of America in 
the form of communications to the officers 
and members of the United Mine Workers 
which induced them to take concerted ac- 
tion to stop work Their stoppage 
has precipitated a crisis in the industry and 
in the Nation as a whole.” <A temporary 
restraining order was issued on April 3 in 
the federal district court, but the miners did 
not resume work. In contempt action for 
not obeying the court order, the union and 
its president were later fined $1,400,000 and 
$20,000, respectively. The strike was finally 
terminated on April 24 with the intervention 
of Congressman Joseph W. Martin, who 
obtained an agreement between John L. 
Lewis and the coal operators for the ap- 
pointment of Senator Styles Bridges as the 
neutral member of the pension fund’s board 
of trustees and subsequent adoption of $100 
per month pensions for qualified members 
of the union. 


(4) The President appointed a board of 
inquiry in May, 1948, to investigate a threat- 
ened strike for higher wages of long-lines 
telephone workers affiliated with the CIO. 
No strike occurred and no formal report 
was issued by the board since agreement 
was reached before the hearings began. 


(5) In June, 1948, there were several 
threatened longshore and shipping strikes, 
involving demands for wage increases and 
retention of the union hiring hall, by unions 
most of whom were affiliated with the CIO. 
The President invoked the act 12 days be- 
fore the contracts expired and appointed a 
unified board of inquiry. In its first report 
on June 11 this board found that the basic 
issue of the union hiring hall “overshadows’’ 
all other issues in the controversy and 
that the industry might be “completely tied 
up on June 15.” Injunctions were issued 
before that deadline and strike action was 
postponed. The board’s final report on 
August 13 set forth the employer's “last 
offer” of a wage increase of five cents per 
hour and found that prospects for settlement 
on the East Coast were “very good” while 
on the West Coast thev were “slim indeed.” 
East Coast unions signed contracts while 
the court orders were in effect, but the 
West Coast longshoremen struck after the 
injunction was removed. The government 
endeavored to poll the employees on the 
employer’s last offer, but the longshoremen’s 
union boycotted this poll and the employers 
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changed their offer during the course of the 
balloting. The longshoremen’s strike con- 
tinued for almost three months and resulted 
in a 15-cents-per-hour wage increase, addi- 
tional vacation benefits and retention of 
union hiring halls pending court decision 
on their legality. 


(6) The United Mine Workers of America 
threatened to strike again on the June 30, 
1948, expiration of its contract. The Pres- 
ident appointed a board of inquiry but it 
merely reported that the threat of a coal 
strike affecting the public interest had been 
averted since the parties had reached agree- 
ment, No injunction was obtained. 


(7) The East Coast longshoremen, affili- 
ated with the AFL, also had a strike in 
1948 after the expiration of the 80-day 
injunction. A board was appointed and the 
injunction obtained before the strike dead- 
line on August 21. The employer’s final 
offer, according to the board’s last report, 
was a wage increase of ten cents an hour. 
This was rejected by the union and a strike 
took place after the injunction was dissolved 
on November 9. Agreement was finally 
reached on November 25 for wage increases 
of 13 cents per hour and other benefits, 


(8) In February, 1950, another coal strike 
occurred and the President again appointed 
a board of inquiry under the Taft-Hartley 
Act, after first proposing a nonstatutory 
fact-finding board which was acceptable to 
the operators but was rejected by the union. 
The board found that “this is basically a 
dispute . over the wage and welfare 
fund contribution issues. Behind the tac- 
tical maneuverings of the negotiators is 
fundamentally an issue of dollars and cents.” 
The board’s report was submitted to the 
President on February 11, and on the same 
day a federal injunction was obtained 
against continuance of the strike. When the 
miners refused to comply with union orders 
to return to work, contempt proceedings 
were initiated against the union. On 
March 2, however, the federal district court 
found the union not guilty. President Tru- 
man asked Congress on March 3 for special 
legislation to permit the government to seize 
and operate the mines, but the parties 
reached agreement on March 5 before any 
legislation was enacted. The work stop- 
page had continued from February 6 to 
March 6 in spite of all government efforts 
to obtain an earlier resumption of work. 


(9) The Mine, Mill and Smelter Work- 
ers Union (independent) struck a large part 
of the copper industry in August, 1951. The 
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Wage Stabilization Board was unable to 
secure the union’s agreement to call off the 
strike and it refused to handle the dispute 
while the stoppage continued. A board of 
inquiry was appointed, and the strike was 
terminated when an injunction was issued 
under the Taft-Hartley Act. Most of the 
disputes with various employers in the in- 
dustry were settled during the 80-day period. 


(10) In December, 1952, the President 
decided to use the Taft-Hartley Act provi 
sions in connection with a three-month-old 
strike at a plant of the American Locomo- 
tive Company, where bargaining and media- 
tion had failed to settle the dispute of the 
United Steelworkers of America (CIO). A 
board of inquiry was appointed, and the 
union called off its strike upon the issuance 
of an injunction. At the time this is being 
written, the union has appealed the lower 
court’s decision that the provisions of the 
act are constitutional and applicable in the 
instant case. 

The last two cases were the only ones 
where the use of the injunction brought 
about a termination of strike action. In 
two instances legal strikes occurred after 
injunctions were discharged. Two strikes 
continued in spite of injunctions, and three 
of the threatened strikes did not result in 
work stoppages. In none of these disputes 
did the vote of the employees on the em- 
ployer’s last offer result in a settlement. 
There is no evidence to indicate that a re- 
port by any board of inquiry was in any 
way responsible for preventing or terminat- 
ing a strike. However, the informal media- 
tion efforts of these boards, such as in cases 
(6) and (9), may have been largely responsi 
ble for bringing about agreement between 
the parties, and the injunction or threat of 
injunction may have assisted their efforts. 


Criticisms of Act Procedures 


Based on their use during the past five 
and a half years, there has been much criti- 
cism, and some praise, of the act’s proce- 
dures. Some observers, including Senator 
Taft, have stated that the provisions of the 
act have not been given a fair trial. The 
seven instances in which the act was used 
in 1948 represent the best test of its effec- 
tiveness. In that year, at least, its provi- 
sions were invoked whenever a major threat 
occurred. Regardless of one’s point of view 
on when amendments should be considered, 
a summary of the criticisms directed against 
the act will indicate its points of poten- 
tial weakness. 
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There is some question about the act’s 
definition of “national emergencies” since 
the provisions are intended to apply only 
when “an entire industry or a substantial 
part thereof” is affected and where the “na- 
tional” health or safety is imperiled. Was 
the strike at the American Locomotive 
Company such a situation? Aren’t many 
strikes involving purely local public utili- 
ties apt to be just as disastrous as those 
affecting “an entire industry”? Did the 
threat of a strike of the long-lines telephone 
employees “imperil the national health or 
safety”? In view of the normal pressures 
in labor disputes, how can the President 
make an objective determination of when a 
threatened strike will actually “imperil the 
national health or safety”? Since loss of 
production where products can be stock- 
piled does not result in an emergency until 
after stocks have been largely depleted, how 
can a time be established for invoking the 
emergency procedures? ‘These and similar 
questions revolving around the definition of 
“national emergencies” indicate that either 
the definition should be more sharply drawn 
or a responsible agency of the government 
should be charged with the duty of advising 
the President of the appropriate time for 
action. 


It has frequently been stated that the act 


does not permit the President to act fast 


enough in the case of a real emergency.’ 


Before an injunction can be obtained, a 
board of inquiry must be appointed and 
given an opportunity to investigate and re- 
port on the dispute. This means a mini- 
mum delay of several days, and some critics 
have stated that such procrastination might 
permit a serious strike to endanger the na- 
tional health and safety. The ten cases in 
which the act was used do not appear to 
substantiate this criticism since the Presi- 
dent acted several days before a strike was 
due to take place, where such action seemed 
necessary. 


The major attack of union leaders has 
been directed against the one-sided nature 
of the provision for sanctions in the form of 
the injunction. Since the union is the ag- 
gressor in a labor dispute the injunction, 
almost necessarily, is used against the em- 
ployees, and the act does not provide for 
similar sanctions which might be applied 
against the employer. Representatives of 
the unions contend that the employer's 


strongest course of action when a dispute 
occurs is merely to “sit tight” and wait for 
the government to move against the union. 
Without reviewing the merits of the unions’ 
objections, it is clear that any procedures for 
settling labor disputes should permit an 
even-handed imposition of penalties. 


Experts in the field of labor relations are 
generally of the opinion that there are not 
enough different types of possible remedies 
provided for by the act and that there is too 
much certainty about what will be done at 
each particular stage of the dispute. These 
persons argue that injunctions should be 
only one form of sanction which might be 
used against either the employer or the 
union. According to this line of reasoning, 
a premium should be placed on reaching 
agreement by making the parties fear the 
possible imposition of penalties, and experi- 
ence uncertainty regarding the procedures 
which might be followed if agreement is not 
reached. 

There is also a widespread feeling that the 
act provides insufficient assurance against 
serious strikes. Unions can adopt a policy 
of “waiting out” the injunction and initiating 
strike action after all the act’s remedies 
have been exhausted. The two longshore 
strikes mentioned above and the 1950 coal 
dispute are cited as examples of this inade- 
quacy. While it has been suggested that 
this difficulty may be overcome by having 
Congress enact legislation to deal with the 
specific dispute on an ad hoc basis, there is 
no assurance that Congress will be in ses- 
sion when the emergency occurs. Nor is 
there confidence that Congress, the govern- 
mental body most sensitive to the passions 
of a labor dispute and to political pressures, 
is likely to exercise the balanced judgment 
that an emergency demands. Further, Con 
gressional action might tend to establish a 
pattern for the rest of the economy and each 
dispute settled might create new disturbances 


While both the National Association of 
Manufacturers and the Chamber of Com- 
merce have taken the position that the act’s 
provisions have not been given an adequate 
trial, they have also expressed the opinion 
that curbs on strikes do not get to the heart 
of the problem of industry-wide work stop- 
pages. They have urged the enactment of 
additional legislation to do away with the 
threat of possible “labor monopolies.” * 





*See, for example, the testimony of Gerard 
D. Riley, ‘‘National and Emergency Labor Dis- 
putes,’’ Hearings Before the Committee on 
Labor and Public Welfare and Its Subcommittee 


National—Emergency Provisions 


on Labor and Labor Management Relations, 
United States Senate, 82d Cong., 2d Sess., on 
S. 2999 and S. 3016 (1952), pp. 641-655 

* Work cited at footnote 3, at pp. 671-726. 
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One of the principal defects of the act’s 
provisions on which most labor-relations ex- 
perts agree is the lack of authority of its 
boards of inquiry. It is said that these 
boards should have the power to make 
specific recommendations for final settle- 
ment in order that public opinion may be 
crystallized on the issues. The ineffective- 
ness of boards which are not allowed to 
make recommendations is illustrated par- 
ticularly by the atomic energy dispute of 
March, 1948. Authority to recommend 
might not always have to be utilized, but it 
should at least be a reserve power of the 
boards. The nonstatutory fact-finding board 
appointed by the President in the 1949 steel 
dispute stated in its report: 


“ .. for the first time in the process, they 
{fact-finding boards] provide an opportunity 
for the public at large to become informed 
on the issue of the case. Sitting as the 
eyes and ears of the general public, they are 
in a position, as impartial observers, to come 
to informed conclusions on the facts and to 
make recommendations as, to a fair and 
equitable settlement of the disputes. These 
recommendations should cover the frame- 
work, rather than the details, of a settle- 
ment, which should be left to the parties for 
negotiation. In doing this they advance the 
collective bargaining process by helping to 


provide the public with the facts upon which 


it can base its opinion.” * 


It is also pointed out that that board’s 
recommendations did not cause this pro- 
cedure to be equivalent to compulsory arbi- 
tration, since a strike continued after the 
board issued its report and the terms of the 
final agreement did not follow in detail the rec- 
ommendations of the board. 


The use of the procedure for a vote of the 
employees on the employer’s last offer has 
been so ineffective that some of the act’s 
strongest proponents, including Senator 
Taft, have suggested its abandonment.‘ 
Union leaders frequently use this vote to 
bolster the confidence of striking members, 
and few instances have been reported where 
employees voted contrary to the wishes of 
the union leadership. The Pacific Coast 
longshore situation in 1948 is the most 
significant example of the inappropriateness 
of this procedure. 


Finally, it has been urged that the provi- 
sions of the act create the wrong kind of 
atmosphere to bring about agreement be- 
tween disputing employers and their em- 
ployees. Mediation should be encouraged, 
and mediation rests on a friendly relation- 
ship and cooperative understanding—on the 
desire of both parties to find some mutually 
satisfactory resolution of their differences. 
Not only does the act require a specific 
form of action which will be used to termi- 
nate the strike—the injunction—but that ac- 
tion is bound to create antagonism in one 
party to the dispute, the union. 


Many Think Change Is Needed 


Professor Slichter has pointed out that 
injunctions are not necessary in order to 
obtain a postponement of the deadline for 
strike action. He has also suggested that 
several different types of procedures should 
be available to settle national emergency 
disputes, and has specified hearings for the 
parties to show cause why the dispute 
should not be submitted to arbitration, the 
duty of boards of inquiry to recommend 
terms of settlement, a limited form of seiz- 
ure, and a “mild form of compulsory arbi- 
tration,” as four possibilities." A great deal 
of testimony was considered by a subcom- 
mittee of the Senate Committee on Labor 
and Public Welfare during the Ejighty- 
second Congress on different types of pro- 
cedures to handle “national emergencies.” * 
While these hearings did not indicate that 
agreement can be readily obtained on 
amendments to the act’s provisions, there is 
a surprising unanimity of opinion that the 
present procedures are ineffective and in- 
adequate. 

It is likely that major strike situations will 
be at a low ebb during 1953. Many of the 
larger unions have signed agreements whose 
terms will continue beyond the end of the 
year, others are still recovering their 
strength from recent protracted strikes, and 
still others have adopted a policy of watch- 
ful waiting while the new Administration 
takes office. This is precisely the kind of 
period when it should be possible to obtain 
objective consideration of proposals for new 


legislation. [The End] 





* Steel Fact-Finding Board Report, September 
10, 194. See also the testimony of Cyrus 
Ching in work cited at footnote 3, pp. 657-669. 

*In the article cited at footnote 1, Senator 
Taft is quoted: ‘‘My own feeling about these 
votes is that they’re no good. . . . They never 
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have voted to accept the last offer, and they 
very seldom will."’ 

* Current Labor Trends and Problems and 
Taft-Hartley Act,’’ The Commercial and Finan- 
cial Chronicle, October 30, 1952. 

® Work cited at footnote 3. 
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Amending 


the Taft-Hartley Act 


Jurisdictional Disputes 


By SAR A. LEVITAN 





THE NLRB NOW INVOKES SECTION 10 (k) WHEN IT FINDS 
SECTION 8 (b) (4) (D) HAS BEEN VIOLATED. NEW BOARD 
MEMBERS, HOWEVER, MAY SEE THE LAW DIFFERENTLY AND 
THESE SECTIONS SHOULD BE CLARIFIED OR ELIMINATED 





ORK INTERRUPTIONS arising out 

of conflicts over work assignments 
account for only a very minor fraction of 
total labor stoppages, but the public has 
been particularly sensitive about such juris- 
dictional disputes. Legislators reflect this 
attitude through a special sympathy for 
an employer caught in a squeeze between 
two competing unions. President Truman 
voiced a widespread attitude in the message 
to Congress in which he termed jurisdic- 
tional strikes “indefensible.” 

This paper examines the application of 
the Labor Management Relations Act pro- 
visions relating to jurisdictional disputes. 
It evaluates the approach of the National 
Labor Relations Board to the problem, as 
reflected in its actions in various specific 
situations arising out of disputes over work 
assignments, with an eye to the interest in 
possible modification of these provisions of 
the act. 

The Labor Management Relations Act of 
1947 makes it an unfair labor practice for a 
union to conduct or encourage a jurisdic- 


* its belief 


tional strike.’ The National Labor Relations 
Board is directed to hear and determine 
cases involving such jurisdictional disputes.” 


The NLRB has taken the position that 
it is required to invoke Section 10 (k) when- 
ever there is probable cause that an unfair 
labor practice under Section 8 (b) (4) (D) 
has been committed. In acting on such 
charges the Board majority has indicated 
that the language of the act 
directing the Board to act on disputes arising 
out of alleged violation of 8 (b) (4) (D) 
is not fortuitous. An early draft of the 
act only empowered the Board to proceed 
in this area. The addition of the phrase 
directing it to do so has been construed 
by the majority in Moore Drydock Company 
and many other cases as actually requiring 
the Board to “hear and determine” all com- 
plaints involving violation of 8 (b) (4) (D). 
In the Moore case the majority of the Board 
members also rejected the view that the 
scope of Section 8 (b) (4) (D) is limited 
to situations involving two unions “usually 
coaffiliates, each representing or claiming 





1 The relevant portions of Sec. 8 of the act are 
as follows: 

“‘(b) It shall be an unfair labor practice for 
a labor organization or its agents ... (4) to 
engage in, or to induce or encourage the em- 
ployees of any employer to engage in, a strike 
.. . where an object thereof is .. . (D) forcing 
or requiring any employer to assign particular 
work to employees in a particular labor organ- 
ization or in a particular trade, craft or class 
rather than to employees in another labor or- 
ganization or in another trade, craft or class, 
unless such employer is failing to conform to 
an order or certification of the Board determin- 
ing the bargaining representative for employees 
performing such work... .”" 


Jurisdictional Disputes 


2 Sec. 10(k) provides: ‘‘Whenever it is charged 
that any person has engaged in an unfair labor 
practice within the meaning of paragraph (4) 
(D) of Section 8(b), the Board is empowered 
and directed to hear and determine the dispute 
out of which such unfair labor practice shall 
nave arisen, unless, within ten days after notice 
that such charge has been filed, the parties to 
such dispute submit to the Board satisfactory 
evidence that they have adjusted, or agreed 
upon methods for the voluntary adjustment of 
the dispute. Upon compliance by the parties 
to the dispute with the decision of the Board 
or upon such voluntary adjustment of, the dis- 
pute, such charge shall be dismissed.’’ 

381 NLRB 1108. 
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Mr. Levitan, public member of the Review and Appeals 
Committee, Wage Stabilization Board, is the author 
of Ingrade Wage-Rate Progression in War and Peace 





to represent a theoretically different trade, 
craft or class of employees.” * 

The Board members were also divided as 
to the powers granted to the Board under 
Section 10 (k). The majority held that this 
section was designed to facilitate the settle- 
ment of jurisdictional disputes, and not to 
enjoin a union from commiting an unfair 
labor practice but to determine whether the 
ban on jurisdictional stoppages had been 
violated. They expressed the view that the 
Board is prohibited from going further to 
grant a union exclusive rights to a job. 
One Board member expressed the view that 
Congress intended to assign the Board the 
power of settling jurisdictional disputes 
through arbitration. This, he believed, re- 
quired that the Board determine which of 
the conflicting unions is entitled to the 
disputed work. The majority rejected this 
view as tantamount to awarding a union a 
closed shop and as a violation of other 
provisions of the act.’ 


Application in Case Situations 


Within the above outlined interpretation 
of Section 10 (k), the NLRB has been 
called to determiine the application of Sec- 
tion 8 (b) (4) (D) to numerous situations 
alleging unfair labor practices involving 
jurisdictional disputes. The resulting doc- 
trines developed by the Board to date 
(January, 1953) arising from major specific 
cases posing different problems are sum- 
marized in the following paragraphs. 


Only One Union Need Be Involved.—A 
union may be guilty of violation of the 
ban on work assignment stoppages even if 
there is no other union claiming the same 


work. A company assigned its own nonunion- 
ized employees to install certain machinery side 
by side with organized construction workers. 
The organized employees, members of the 
local building trades council, refused to 
work with the nonunion employees and 
picketed the establishment. They claimed 
that the assignment of machinery installa- 
tion to the company’s employees constituted 
a lockout of the iron workers belonging 
to the building trades council. 

The company charged before the NLRB that 
the council violated Section 8 (b) (4) (D). 
Upholding the contention of the company, 
the majority of the NLRB agreed that it is 
immaterial whether the employees to whom 
the work was assigned were unionized or 
not and ruled that Congress did not intend 
to make such a distinction in the appli- 
cability of Section 8 (b) (4) (D).° The 
Board majority based its opinion on a state- 
ment made by Senator Taft on the floor 
of the Senate during debate on the bill. 
The cosponsor of the Labor Management 
Relations Act had indicated that the section 
dealing with jurisdictional disputes was in- 
tended to apply not only to conflicts be- 
tween unions “but also to the assignment 
of work to one union rather than to another 
group of employees.”' Two members of 
the Board remained unconvinced. Their 
dissenting opinion expressed the view that 
it is “utterly impossible” to apply Section 
10 (k) to jurisdictional disputes in the ab- 
sence of at least two conflicting unions.* 

Employer Neutrality Not Necessary.-—— 
The Board has ruled that it is not neces- 
sary for the employer to be neutral in a 
controversy between the disputing unions 
in order to enjoy the protection afforded 
under 8 (b) (4) (D). An employer elected 





*Case cited at footnote 3, at p. 1115; also 
Direct Transit Company, 92 NLRB 1715. 
5 Juneau Spruce Corporation, 82 NLRB 650; 


Irwin-Lyons Lumber Company, 82 NLRB 916, 
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and NLRB, Fourteenth Annual Report (1949), 


p. 99. 
* New London Mills, 91 NLRB 1003. 
793 Congressional Record 7002, June 12, 1947. 
® Case cited at footnote 6. 
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to assign loading of barges to his mill em- 
ployees. A longshoremen’s union, not repre- 
senting the employees, demanded that the 
work be assigned to its members. The 
majority of the Board found that a union 
without bargaining or representation status 
may not picket or strike for the assignment 
of work to its members to the exclusion 
of the company’s own employees. Section 
8 (b) (4) (D) and 10 (k), in this opinion, 
were not intended to interfere with the 
employer’s right to assign work to his own 
employees. The claim of the outside union 
that it had jurisdiction over the: disputed 
work was disregarded with the pronounce- 
ment that “the question of tradition or 
custom in this industry is irrelevant.” ° 

A union may be in violation of Section 
8 (b) (4) (D) even though the employees 
whose work the union attempts to take over 
do not suffer an immediate economic loss. 
A teamsters’ local union forced an over- 
the-road trucking company, which did not 
have a local terminal, to hire its members 
to do the loading and unloading in the 
city, thus forcing the regular drivers of the 
company to remain idle while that work 
was in progress. The company charged the 
union with an unfair labor practice under 
Section 8 (b) (4) (D). One of the members 
of the Board argued that the case did not 
involve a jurisdictional dispute, since the 
hiring of local cartage union men did not 
involve any loss of income to the regular 
employees of the company, and that the 
employer is not protected under Section 
8 (b) (4) (D) from an increase in cost 
of operations which might result from 
union activity. The majority of the Board 
members did not agree with this reasoning, 
stating that a real clash of interest existed 
between the employees of the company and 
the members of the teamsters’ local. The 
latter tried to reduce the amount of work 
assigned to the company’s drivers. This 
diminution in work might result in a reduc- 
tion in pay. The majority therefore held 
that the case constituted a jurisdictional 
dispute and that the union was committing 
an unfair labor practice in trying to force 
the employer to hire its members to do the 
loading and unloading of the trucks.” 


Extension of Unit Finding —The NLRB 
has applied treatment accorded in repre- 
sentation cases to certain situations involv 
ing jurisdictional disputes by resolving the 
conflicts through a unit determination rather 
than a work assignment to a particular 


union, In one case the employees of a 
company were represented by two bargain- 
ing agents, the fur and leather workers 
representing the production and mainte- 
nance employees and the teamsters’ union 
representing the truck drivers. The com- 
pany had been utilizing a locomotive for 
the intraplant movement of materials. The 
work was done by maintenance employees 
Due to technological changes the company 
discarded the locomotive in favor of trucks, 
members of the teamsters’ 
The union repre- 
pro- 


and assigned 
union to drive the trucks. 
senting the maintenance 
tested the company’s work assignment. The 
Board determined on the past 
practice and appropriate contract provisions 
that the job of driving the truck for intra- 
plant movement of materials was properly 
a maintenance job, and therefore should 
have been assigned to the unit of employees 


maintenance workers 
il 


employees 


basis of 


represented by the 
and not to the truck drivers. 


In a more recent case the Board refused 
again to go along with a decision of an 
employer as to which of two competing 
unions was to control the jobs in dispute 
The case involved a chain store whose 
employees were represented by two differ 
ent unions, the meat cutters and the retail 
clerks, both affiliates of the A. F. of L 
The disputed involved selling of 
prepackaged luncheon meat, which the com- 
pany assigned to the members of the retail 
In determining this case the Board 
examined the then current and past 
tracts of the company with the unions as 
well as an agreement that existed between 
the international offices of these two unions 
covering this type of dispute. On the basis 
of the evidence, the Board concluded that 
the disputed work belonged to the job 
classification set forth in the meat cutters’ 
unit, as certified by the Board, rather than 
to the retail clerks’ unit, also covered by a 
Board certification.” 

The two cited above do not rep 
resent a contradiction of the NLRB policy 
work under dispute 


jobs 


clerks. 
con 


cases 


of refusing to assign 
involved in the dis 
3oard pointed out 


to one of the unions 


pute. In both cases the 
that 
collective bargaining history with the com- 
panies, the determination in 
merely represented an extension of unit 
finding under Section 9 of the LMRA and 
not a ruling under Section 10 (k). 


since the contending unions had a 


such cases 





* Juneau Spruce Corporation, cited at foot- 
note 5. 
” Direct Transit Company, cited at footnote 4. 
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1 Winslow Brothers and Smith, 90 NLRB 
1397. 
2 Safeway Stores, Inc., 101 NLRB, No. 50. 
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Two Types of Disputes.—The restric- 
tions on jurisdictional disputes were not 
intended to interfere with legitimate pro- 
tective economic activities of unions. An 
employer who hired employees from one 
union at a lower rate than the scale re- 
quired for similar work by another union 
is not protected from picketing by the latter 
union. The union with the higher rates 
picketed the employer's establishment, there- 
by publicizing the existence of the wage 
differential between its own scale and the 
wages paid by the employer. The NLRB 
considered this a legitimate means of ad- 
justing the wage scale upwards to meet 
prevailing rates established by the union 
and ruled that the controversy was not 
considered a dispute within Section 8 (bj 


(4) (D).” 


In another case, a union picketed a 
plant where its members were fired and 
replaced by members of another union at 
lower rates. The company charged that 
this picketing constituted an unfair labor 
practice since the union was picketing for 
unlawful assignment of work. The NLRB 
quashed the charges. It held that the dis- 
pute arose as a result of disagreement over 
conditions of employment. The fact that 


the employer replaced the fired employees 
with others who joined a different union 


did not make it a jurisdictional dispute. 
“Every economic strike,” the Board con- 
cluded, “would perforce be converted into 
an unlawful jurisdictiona! strike after the 
replacement of strikers Section 8 (b) 
(4) (D) was not intended to limit 
the right to strike for legitimate economic 
objectives.” ™ 

It is not illegal for a union to strike over 
the inclusion of a provision restricting sub- 
contracting, which may be favorable to the 
union as long as there is no current dispute 
over a work assignment. The carpenters 
and the machinists clashed over the man- 
ning of millwright work done by the com- 
pany. The dispute lasted over many years. 
Finally, in 1949 the machinists got the com- 
pany to agree to assign the installation and 
repair of machinery to subcontractors with 
whom it had collective bargaining agree- 
ments. The carpenters protested this action 
and several work stoppages occurred. In 
1951 the building trades council notified 
the company that its members would not 
continue doing work for the company un- 
less members of the carpenters were as- 


signed to the millwright work. When the 
1951 contract between the employer and the 
machinists expired, the company refused to 
retain the clause relating to subcontractors 
in the new agreement. The machinists 
struck over the failure to renew the sub- 
contracting clause. The employer com- 
plained that the strike violated the ban 
on jurisdictional disputes. The NLRB dis- 
missed the charges, since the machinists did 
not make any demands with respect to 
the current assignment of work.” 


Voluntary Settlement.—The power of the 
NLRB to intervene in jurisdictional dis- 
putes does not apply to instances where the 
parties to the dispute submit evidence that 
they have agreed on voluntary methods to 
adjust the dispute. Agreements for volun- 
tary adjustments of jurisdictional disputes 
are honored by the Board.” Thus a com- 
pany engaged in construction which awarded 
the stripping of certain wood forms to mem- 
bers of the hod carriers’, building and com- 
mon laborers’ union was struck by the 
carpenters’ union. The company filed charges 
that the strike was in violation of the unfair 
labor practice provisions banning jurisdic- 
tional disputes. The carpenters submitted 
evidence that they had an agreement with 
the laborers for the resolution of such dis- 
putes. The agreement provided that any 
dispute concerning such work should be 
referred to the two internationals for pos- 
sible adjustments and, that failing, to the 
National Joint Board for Settlement of 
Jurisdictional Disputes, Building and Con- 
struction Industry. The agreement was 
incorporated by reference in the contract 
between the and the employer. 
Under the circumstances the Board held 
that it was without authority to hear the 
dispute.” The Beard reached a similar con- 
clusion where a company had refused to 
accept a determination of a dispute under 
the agreed upon method for the adjustment 
of jurisdictional disputes to which it was a 
party. The Board reasoned that if it were 
to accept the company’s breach of agree- 
ment, and attempt to determine the juris- 
dictional dispute, voluntary adjustment of 
such disputes might be discouraged. In 
effect this would permit a party to breach 
an agreement, if the decision pursuant to 
the voluntary agreement were unfavorable, 
and have recourse to the NLRB for an- 
other determination of the dispute.” 


laborers 





% Ship Scaling Association, 87 NLRB 92, and 
Lumber Dealers, Inc., 92 NLRB 632. 

4% Albers Milling Corporation, 90 NLRB 1015. 

1% Anheuser-Busch, Inc., 101 NLRB, No. 87. 
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16 See footnote 2. 

% Manhattan Construction Corporation, 97 
NLRB, No. 160. 

% William F. Traylor, 97 NLRB, No. 148. 
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A company employing over-the-road truck 
drivers provided in the agreement with its 
employees represented by a teamsters’ local 
that they would not have to make pickups 
and deliveries in cities where other local 
unions of the teamsters have jurisdiction. 
In spite of this agreement the employer 
required that its own employees do the 
unloading in Pittsburgh, where another 
local of the teamsters claimed jurisdiction 
and picketed the company’s trucks. The 
Board found that the agreement between 
the company and its employees provided 
for machinery to avoid such jurisdictional 
disputes, These provisions constituted vol- 
untary adjustments within the meaning of 
10 (k), and the Board was therefore with- 
out authority to determine the dispute which 
arose out of the company’s disregard of the 
provisions of the contract.” 

In order to be free from the mandate 
to hear and determine the dispute, the 
Board must have persuasive evidence that 
the parties to a jurisdictional dispute had 
agreed voluntarily to settle the conflict. 
The operating engineers picketed the job 
site of a company which persisted in as- 
signing its own employee to operate an air 
compressor, a job over which the engineers 
claimed jurisdiction. The company filed 
unfair labor practice charges against the 
union. The union claimed that the case 
was not properly before the NLRB since 
the matter had been referred to the National 
Joint Board for the Settlement of Juris- 
dictional Disputes. The Board dismissed 
the union agreement. It held that the em- 
ployer and the unions involved must submit 
evidence that they had agreed to abide by 
the award of the body selected for the 
voluntary adjudication of the dispute.” 

Suit for Damages Permissible.—A victim 
of a jurisdictional dispute may claim dam- 
ages in the courts for losses sustained and 
the cost of the suit.” The suit for damages 
is independent of the machinery provided 
by Section 10 (k). A company which suffered 
financial losses resulting from a jurisdic- 
tional dispute sought relief from picketing 
by filing an unfair labor practice charge ”™ 
and simultaneously sued the union for dam- 
ages. The Supreme Court upheld the 
damage award of the lower courts and 
ruled that filing an unfair labor practice 
under Section 8 (b) (4) (D) does not pre- 
clude the independent filing of a damage suit.” 


The industrial might of Chicago is 
a well spring of strength for the 
nation in peace or war. This mid- 
winter view captures the spirit of one 
of the city’s manufacturing areas. 





Advisability of NLRB Arbitration 


The legislative history of the jurisdictional 
disputes sections of the Labor Management 
Relations Act is not too illuminating as to 
the intent of Congress. The illustrations 
outlined above indicate that the five 
members responsible for carrying out the 
provisions have often failed to agree on 
basic meaning of the provisions concerning 
jurisdictional disputes. The original Sen 
ate bill* provided that the NLRB would 
arrange for arbitration of jurisdictional dis 
This procedure was championed by 
Morse He argued that 
jurisdictional disputes 


Soar d 


putes. 
Senator Wayne L 
the settlement of 
requires specialized knowledge of every in 
dustry wherein jurisdictional disputes might 
occur. The Board members and their staff 
could not be expected to achieve expertness 
in all industries. Effective settlement of 
such disputes would therefore require the 
aid of arbitrators. The special experts 
would also be in a position to settle the 

dispatch Senator Morse 
that the threat of arbitration 


would encourage labor to settle its disputes 
25 


disputes with 


also believed 


on a voluntary basis. 


It would appear that in the absence oi 


specific provisions by Congress—Section 10 (k) 





1” Roy Stone Transfer Company, 99 NLRB 111. 
* Empire State Painting and Waterproofing 
Corporation, 99 N_RB, No. 168. Similar situa- 
tions in Middle States Telephone Company, 91 
NLRB 598, and Ora Collard, 98 NLRB, No. 47. 
21 Sec. 303(b) of the LMRA. 


Jurisdictional Disputes 


2 Case cited in footnote 9. 

28 324 U. S. 857. 

*% Legislative History of the Labor Manage- 
ment Act, 1947 (S. 1126), at p. 130 

*% Work cited at footnote 24, Vol. 
p. 1554. 


II, at 
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omitted reference to arbitration—the NLRB 
has wisely avoided the use of arbitration, 
even assuming its use were legal. As a 
matter of fact the use of arbitration might 
have the opposite effects from those antici- 
pated by Senator Morse. Availability of 
arbitration machinery might encourage some 
unions, particularly when they have a weak 
case, deliberately to resort to settlement by 
arbitration. Some unions, rather than sur- 
render voluntarily claims to job rights, 
would pass the onus of the decision to a 
federal agency, which would then serve as a 
scapegoat. Under the circumstances it 
would have been possible for a few unions 
to force the government to settle jurisdic- 
tional labor disputes, a method which is 
apparently opposed by the bulk of labor 
organizations. The procedure worked out 
by the NLRB™® probably encourages labor 
unions to settle their intrafamily squabbles and 
establish voluntary machinery for recon- 
ciling disputes over work assignments. 
There remains the serious charge that 
the Board has been arbitrary by refusing 
to consider past collective bargaining and 
history of the industry as factors in deter- 
mination of work assignment disputes. The 
claim is made that the Board has failed 
to develop criteria for determining work 
assignment disputes and has tried to resolve 
such disputes in terms of representation.” 
It is difficult, however, to visualize how 
the Board could develop specially hand- 
tailored solutions for each industry without 
encouraging some unions to resort to the 
NLRB for the settlement of their work 
disputes. It would appear that the solution 
to this problem might be found in an amend- 
ment to Sections 8 (a) (3) and 8 (b) (2) 
of the act, which would modify or allow 
exemptions from the present restrictions 
on union security provisions. This would 


eliminate many of the difficulties that some 
unions are now facing under 8 (b) (4) (D). 


Effect of Voluntary Settlements 


It is difficult to appraise quantitatively 
the effectiveness of the ban on jurisdictional 
strike actions and its administration by 
the NLRB. Available data are inconclu- 
sive.” The act has, however, undoubtedly 
been instrumental in encouraging labor 
unions to attempt to settle voluntarily dis- 
putes arising over work assignments. The 
construction industry has traditionally been 
a source of disputes over work assignments. 
Within a year after the passage of the 
ILMRA the Building and Construction Trades 
Department, AFL, and two employers’ associa- 
tions in the industry formed the tripartite 
National Joint Board for the Settlement of 
Jurisdictional Disputes, with Professor John 
T. Dunlop as chairman. During the first 
four years of its operation the joint board 
helped settle close to 2,000 jurisdictional 
disputes.” While the unions in the con- 
struction industry had made many efforts 
in the past to settle jurisdictional disputes, 
there is little doubt that the establishment 
of the joint board and its comparative suc- 
cess has been stimulated by the curb on dis- 
putes over work assignments. Similarly 
the CIO provided in 1951 for a method of 
settling all jurisdictional disputes that may 
arise among its affiliates within the organi- 
zation. In case a jurisdictional feud be- 
tween two CIO unions cannot be resolved 
by representatives of the unions involved 
or the national headquarters of the CIO, 
then final determination is made by an im- 
partial arbitrator whose decisions are bind- 
ing on all CIO affiliates. Professor George 
Taylor has served as the first and thus far 


(Continued on page 146) 





% Generally the procedural steps under 10(k) 
are as follows: 


Charge of violation of law on jurisdictional 
disputes is filed with regional director of 
NLRB, who notifies the union of the charge 
and allows ten days for a voluntary agreement 
to settle the dispute. In absence of a settle- 
ment a hearing officer conducts hearings and 
forwards the facts of the dispute—without 
recommendations—to the NLRB to ‘‘determine”’ 
the dispute. The Board either quashes the 
charges or determines that respondent union 
has no lawful right to force or require a work 
assignment, or determines the unit to which 
the disputed work belongs. The union gets 
ten days to comply with the Board’s determina- 
tion, which is in effect a settlement of the 
dispute. If the respondent union persists in 
the violation, a complaint is issued and the 
case proceeds before a trial examiner like any 
other unfair labor practice case. 


140 


* John T. Dunlop, ‘‘Jurisdictional Disputes,’’ 
Proceedings of New York University Second 
Annual Conference on Labor (New York, 
Matthew Bender and Company, 1949), p. 480. 

*% According to the BLS Annual Report on 
Work Stoppages, the ratio of work stoppages 
due to jurisdictional disputes as a percentage 
of total work stoppages has fluctuated as 
follows: 

Man-Days 

Stoppages Workers Idle 

1945 1.6 1.6 2.7 

1946 : ‘ 1 

1947 j ‘ 1.9 

1948 ; : a 

1949 , ; 3 

1950 . 4; 5 

1951 ; 2.8 1.3 

2” John Gambatese, ‘‘Union Troubles are Dun- 
lop’s Business,” Engineering News Record, 
September 18, 1952, p. 42. 
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On Amending 


the Taft-Hartley Act 


Mediation and Conciliation 


By CHARLES M. REHMUS 





THE DELICATE ROLE OF THE MEDIATOR 
IN BARGAINING AND AGREEMENT- 
MAKING WOULD BE HAMPERED BY 
ADOPTION OF SUGGESTED CHANGES 
IN SECTIONS 201-205, OF THE LAW 





HE Federal Mediation and Conciliation 

Service was established as an independ- 
ent agency in the Executive Branch of 
the federal government by Title II, Sec- 
tions 201-205, of the Labor Management 
Relations Act, 1947. It was given one 
fundamental responsibility and objective—to 
assist labor and management to achieve and 
maintain harmonious relations, The service 
has met this responsibility through two pri- 
mary types of activity. 

The first major activity of the service is 
that of encouraging better day-to-day rela- 
tions between labor and management and 
thereby reducing the incidence of disputes 
and work stoppages about the terms of col- 
lective bargaining agreements. This activity is 
aimed at the establishment of sound and stable 
labor-management relations on a continuing 
basis. Issues arising in subsequent negoti- 
ations of the parties may then be faced as 
problems to be settled through mutual effort 
rather than issues in dispute. 

The second area of activity of the service 
assist the representatives of labor 
and management in settling disputes about 
wages, hours and other conditions of the 
émployment relationship which arise in the 
course of negotiations, without resort to work 
stoppages. The service 
forcement authority. It relies wholly on 
persuasive techniques of mediation and con- 
ciliation to prevent work stoppages and to 
minimize the length of those which do 


is to 


possesses no en- 


occur. The service does not possess even 
the power to force mediation upon unwilling 
parties. Although the Labor Management 
Relations Act specifies that the parties to a 
labor dispute shall participate fully and 
promptly in any meetings undertaken by the 
Mediation Service,’ another section of the 
act clearly states “the failure or refusal of 
either party to agree to any procedure sug- 
gested by the Director shall not be deemed 
a violation of any duty or obligation im- 
posed by this Act.” * 

The two major activities of the service— 
the first to continually improve labor-man- 
agement relations, and the second to amelio- 
rate the effects of disputes when they occur 
—are designed to strengthen the national 
labor-management relations policy favoring 
free collective bargaining and responsible 
labor-management relations resulting from it. 

During the five years that the Federal Medi- 
ation and Conciliation Service has been an 
independent agency, various observers, in 
and out of government, have suggested two 
major changes in its organization and oper- 
ations. The 
to the place of the service in the hierarchy 
of the Executive Branch of the government; 
the second to its method of operation. It is 
proposed here to discuss in a general fashion 
the effect each of these proposed changes 
would have upon the kind of mediation serv- 
ice offered as an aid to collective bargaining 
in this country. 


first suggested change relates 


Return to Labor Department? 


The first change that has been suggested 
is that mediation services should again 
be made a part of the Department of Labor 
as they were prior to the enactment of the 
Labor Management Relations Act, 1947.° 
While Congress, after lengthy hearings in 
1949, refused to make this change, the sug- 





1 Sec. 204 (a). 
2 Sec. 203 (c). 
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The opinions expressed in this article 
are the author's and do not neces- 
sarily represent those of the Federal 
Mediation and Conciliation Service, 
of which Mr. Rehmus is Commissioner. 





gestion occasionally recurs in various forms. 
Therefore, some indication of why the Fed- 
eral Mediation and Conciliation Service has 
been and should remain an independent 
agency is appropriate, although its status 
is not seriously in controversy at this time. 

Two basic reasons have been offered to 
support the proposed return of the service 
to the Department of Labor. One i m2 e 
by devotees of the theory of public adminis- 
tration called “Organization by Common 
Purpose.” They argue, perhaps because of 
a confusion of semantics with operations, 
that all functions relating to labor should be 
in the Department of Labor. The other 
reason given is that the return of the Medi- 
ation Service would strengthen the Depart- 
ment of Labor. Both of these reasons, while 
superficially attractive, betray a lack of 
understanding of the mediation process, 

Nothing is more important to the effec- 
tive mediation of labor disputes than the 
known, recognized and acknowledged im- 
partiality of the mediator with respect to 
the conflict of interests and aspirations be- 
tween employers and unions. This is so 
because mediation depends exclusively upon 
persuasion; because a mediator cannot be 
persuasive if he does not possess the un- 
qualified confidence and trust of the parties 
in dispute; and because any suspicion and 
belief that he favors the interest of one 
side or another corrodes and destroys that 
confidence. 

An equally important thing about impar- 
tiality and disinterestedness is that it must 
be measured not only by the internal per- 
sonal convictions of the man himself, but 
by the way in which he is regarded by 
others. Personal impartiality which is not 
supplemented and supported by a reputation 
for impartiality may help to get a soul 
through the gates of heaven; it is of little 
value to the mediators of labor disputes. 
The nature of the organizational and insti- 
tutional setting in which the mediator pur- 
sues his calling vitally affects his reputation 
for impartiality. 


It is no reflection on the loyalty or devo- 
tion to duty of the officers and personnel 
of the Department of Labor to state that 
they are the partisans of labor. The act 
establishing the Department of Labor states 
that its purpose shall be, “to foster and pro- 
mote the welfare of wage earners of the 
United States.” Therefore, it is quite proper 
that the Department of Labor should be 
entrusted with the enforcement of labor 
laws, the promotion of worker welfare, edu- 
cation and other germane matters. 

Mediators, on the other hand, must be 
completely insulated from law enforcement 
and, at least in their disputes function, take 
no sides in legislative programs on which 
employers and unions disagree. If they are 
insufficiently insulated or divorced from such 
matters, their usefulness as mediators is at 
an end. 

Therefore, it is essential to the effective 
performance of a mediator’s duty that his 
institutional and personal relations are such 
that there can be no thought that he is 
performing anything other than a disin 
terested public duty. The autonomy of the 
Federal Mediation and Conciliation Service 
has allowed the mediators of the service 
to remain institutionally impartial, This 
fact has immensely strengthened the suc- 
cess of mediation as an aid to the collective 
bargaining process during the last five years. 
If this progress is not to be lost the Federal 
Mediaton and Conciliation Service should 
remain an independent agency. 


Power Increase Dangerous 

A second, and possibly more fundamental, 
Mediation Service 
is foreshadowed by the current use of such 


suggested change in the 
phrases as “strengthening the service” and 
“more effective mediation.” Those who use 
these pharses usually are thinking in terms 
of giving some sort of coercive power to the 
service and its mediators. Whether this 
coercion is thought of as some form of com- 
pulsory mediation* or as giving mediators 
the power to make recommendations or to 
join with a board in making recommedations 
which might later be made binding upon 
the parties,’ the effect upon collective bar- 
gaining and the mediation process would 
be equally unfortunate. 

Under our system of law and our tradi- 
tion of free collective bargaining only the 
parties themselves can make an agreement. 





‘William M. Leiserson, ‘‘The Function of 
Mediation in Labor Relations,’’ Fourth Annual 
Proceedings of the Industrial Relations Re- 
search Association, 1951, p. 2. 
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* This would be an unfortunate, and possibly 
unintended, effect of S. 2999, 82d Cong., 2d 
Sess. (1952). 
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A court may enforce a contract but no au- 
thority can impose upon the parties an 
agreement not of their own making and ex- 
pect that this will result in peaceful indus- 
trial cooperation. Therefore, it is fitting 
that the government’s role in coliective bar- 
gaining be limited, except possibly in cases 
of national emergency, to entering disputes 
at the request, and with the concurrence, of 
the parties only after they have made at- 
tempts at negotiation; not as an enforcement 
agency but simply as a service to the parties. 
As a part of this service the mediator ex- 
amines privately with the parties, indi- 
vidually or in joint sessions, the various 
circumstances attendant on their dispute 
and the possible avenues for settlement. He 
makes no decisions or rules. He does not 
have, nor should he want, any powers of 
enforcement or coercion. Only under these 
circumstances can the mediator function as 
a bridge to agreement between the parties 
rather than as a judge of the correctness of 
their positions. The mediator, by applying 
a broad knowledge of labor-management 
relations, a vast experience in the negoti- 
ation process and skill in nurturing the will 
to settle, serves as a catalyst which creates 
a bond of agreement. The mediation proc- 
ess is not a substitute for collective bargain- 
ing but an adjunct or supplement to it. 


WHERE DOES THE BOSS GET HIS AUTHORITY? 


Writers in the field of management 
have either neglected to consider the 
source of a manager’s authority, or they 
have made the bland assumption that it 
derives from the right of private prop- 
erty. These positions left them open to 
vigorous criticism, especially by those 
who assert that the manager derives 
authority from his employees. Neither 
of these positions appears tenable. My 
thesis is: 

(1) Man as man has naturai rights 
derived from the law of mankind and 
from the natural law; (2) somehow, man 
has developed a moral sense; (3) man 
has always behaved in an organized way 
and thus submits to laws and the power 
to enforce them; (4) the tool created for 
the purpose of developing statute law 
and confirming natural law is the state; 
(5) part of the legal system is the law 





The mediation procedure is one in which 
each party must direct his appeal to the 
opposite party. Each party must take a 
meaningful and realistic position that can 
convince the other rather than piling argu- 
ment upon argument as they might before 
some decision-making authority. An in- 
evitable way to weaken and undermine the 
effectiveness of the mediation process is to 
compel the parties to mediate. Equally in- 
evitably, if mediators are given a decision- 
making function, the mediation process will 
no longer supplement, but will interfere 
with, the bargaining and agreement-making 
process. 

To the extent that American 
management can, through their own efforts 
with the help of mediation, arrive at solu- 
tions to their disputes without governmental 
intervention, they are preserving and strength- 
ening our national labor policy. The pres- 
ent method of operation of the Federal 
Mediation and Concilliation Service is de- 
signed as an integral part of our national 
labor, policy. Proposed changes in the La- 
bor Managament Relations Act affecting the 
service should be considered with greatest 
that we do not irreparably 
democratic in 


[The End] 


labor and 


care in order 
harm this policy and our 
dustrial society. 


of contract which establishes the right of 
a manager to command and the duty 
of the managed to obey; (6) the man- 
aged have the power to disobey, but the 
broad penalties of the law generally 
prove sufficient, along with the natural 
behavior of man, to achieve obedience; 
(7) at the extreme, universal disobedi- 
ence results in revolution, which is suc- 
ceeded by another legal system embody- 
contract law which is 
of the 


ing status or 
approved by the 
people. 


collective will 
The source of managerial authority 
cannot be conferred upon a manager by 
an employee, nor is it derived from 
property rights. It rests ultimately in 
the nature of man.— O’Donnell, “The 
Source of Managerial Authority,” Politi- 
cal Science Quarterly, December, 1952. 








*This policy is, of course, fundamental to 
the Labor Management Relations Act. It has 
been reaffirmed in more recent legislation 
touching on the subject, such as the Defense 


Mediation and Conciliation 


Production Act of 1950 and the Defense Pro- 
duction Act Amendments of 1952. (64 Stat 
798, Secs. 401, 501-502 (1950).) 
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Problems 





Supreme Court Approves 
NLRB Back-Pay Yardstick 


No matter how wise or fair a rule of law 
may appear when adopted, it seems inevi- 
table that an unforeseen factual situation 
always arises to which application of the 
rule can be characterized as unwise and 
unfair. This problem has plagued the Na- 
tional Labor Relations Board as well as the 
courts. A good illustration of it occurs in 
NLRB v. Seven-Up Bottling Company of 
Miami, Inc., 22 Lasor Cases { 67,329, decided 
by the United States Supreme Court on 
January 12, 1953, where the Board’s method 
of computing back pay for workers rein- 
stated in their jobs by Board order was 
upheld after a long controversy. 


The basic issue faced the Board in the 
first case it decided after its creation in 
1935, Pennsylvania Greyhound Lines, Inc., 1 
NLRB 1. When an employee was unfairly 
discharged, it was held, the back pay due 
him consisted of the wages he would have 
earned from the day of dismissal to the day 
when reinstatement was offered to him by 
the employer, less any amount he earned 
in other employment during that period. 
The same rule obtained at the common law 
to measure damages when an employer 
breached an employment contract. 


Even this apparently simple rule ran into 
difficulty. In Republic Steel Corporation v. 
NLRB, 3 Lazor Cases 951,101, 311 U. S. 
7 (1940), the Supreme Court forbade the 
Board to order the employer to pay to the 
government as a penalty a sum equal to the 
employee’s earnings on “work relief” proj- 
ects. The same Court allowed the Board 
to order the employer not to deduct uneim- 
ployment compensation payments in calcu- 
lating back-pay awards in NLRB v. Gullett 
Gin Company, 19 Lapor Cases { 66,123, 340 
U, S. 361 (1951). 
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Prior to the last cited case, the rule be- 
came, in the Board’s opinion, so unsatis- 
factory that it had to be changed. Sometimes 
an employee unfairly discharged was able to 
get a better paying job. Employers saw an 
advantage in this. When the Board ordered 
reinstatement with back pay, the employer, 
by evading compliance as long as possible, 
could save money. Each dollar the em- 
ployee earned in excess of the wage rate of 
the job to which he was to be reinstated 
was a dollar in the employer’s pocket. If 
evasive action, legal and otherwise, could 
be maintained long enough, the employer 
would owe such an employee no back pay 
at all. Suspended employees receiving the 
higher pay from another employer were 
readily open to inducement to waive their 
right to reinstatement in order to stop the 
steady diminution of the back pay due 
them. Watching this practice develop with 
an unhappy eye, the Board finally cracked 
down. 


In F. W. Woolworth Company, 90 NLRB 
289 (1950), the following new rule, quoted 
by Justice Frankfurter for the majority in 
the Seven-Up case, was adopted: 


“The public interest in discouraging ob- 
stacles to industrial peace requires that we 
seek to bring about, in unfair labor prac- 
tice cases, ‘a restoration of the situation, 
as nearly as possible, to that which would 
have obtained but for the illegal discrim- 
ination.’ In order that this end may be 
effectively accomplished through the me- 
dium of reinstatement coupled with back 
pay, we shall order, in the case before us 
and in future cases, that the loss of pay 
be computed on the basis of each separate 
calendar quarter or portion thereof during 
the period from the Respondent’s discrim- 
inatory action to the date of a proper offer 
of reinstatement. The quarterly periods, 
hereinafter called ‘quarters,’ shall begin with 
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the first day of January, April, July, and 
October. Loss of pay shall be determined 
by deducting from a sum equal to that 
which [the employee] would normally have 
earned for each such quarter or portion 
thereof, [his] net earnings, if any, in other 
employment during that period. Earnings 


in one particular quarter shall have no effect 
upon the back-pay liability for any other 
quarter.” 


When the dispute in the principal case 
reached the Board and the new rule was 
applied (Seven-Up Bottling Company of 
Miami, Inc., 92 NLRB 1622 (1951)), the re- 
sult was that some of the employees ordered 
reinstated with back pay were entitled to 
more money than they would have earned 
if they had not been discharged. When 
the case reached the Fifth Circuit, the new 
rule failed to make the grade. While up- 
holding the Board order for reinstatement 
with back pay, the court balked at the quar- 
terly method of back-pay computation, stat- 
ing: “Whatever method of computation is 
used, there will be occasional hardship cases 
one way or the other, but these exceptional 
cases should not determine the rule. The 
ordinary case should be the criterion. The 
employee is entitled to be made whole, but 
no more. The employees here involved 
were not compensated on a quarterly basis. 
We see no sufficient reason to so compute 
their back pay during suspension. When 
a hardship case arises, it can be decided 
on its own facts, It does not appear that 
these employees will not be made whole by 
computing their back pay continuously ove1 
the whole period of their suspension, the 
method followed by the Board itself prior 
to the Woolworth case. We hold such 
method, rather than the quarterly method, 
should be followed here.” 


The new rule withstood this setback, 
however, when the Supreme Court reversed 
the Fifth Circuit last month. The Court 
divided six to three on the decision. Speak- 
ing for the majority, Justice Frankfurter 
mentioned two points which probably influ- 
enced the outcome of the case: (1) The 
Board’s pre-Woolworth formula was adapted 
to varying circumstances as a result of 
proceedings had before the Board prior to 
the issuance of orders. It was assumed 
that the Woolworth formula could be simi- 
larly applied so that no undue hardship 
would result from unusual cases. (2) To 
the company’s contention that its case was 
an unusual one calling for relaxation of the 
rule, it was said: “This is not to say that 
the Board may apply a remedy it:has worked 
out on the basis of its experience, without 


Wages . . . Hours 


regard to circumstances which may make 
its application to a particular situation op- 
pressive and therefore not calculated to 
effectuate a policy of the Act. The Com- 
pany in this case maintains that it operates 
a seasonal business, that its employees may 
earn three times as much in the first and 
fourth quarters of a year as in the second 
and third, and that a quarterly calculation 
of back pay would in this context be un- 
just. The Company did not urge 
this issue either before the Board or in the 
Court of Appeals. No extraordinary cir- 
cumstances are present such as would justify 
permitting the issue to be raised here for 
the first time.” 

Timely raising of the “seasonal business” 
argument by the employer might have 
changed the result of the case, but the 
general tenor of the opinion indicates that 
the Court believes in giving the NLRB its 
head in “the task of devising remedies to 
effectuate the policies of the [Taft-Hartley] 
Act.” 


The bog of logomachy.—Much of the 
argument before the Court revolved about 
the question as to whether the Board's 
Woolworth iormula applied to the Seven-Up 
circumstances was “punitive” or “remedial.” 
Justice Frankfurter scorned this discussion 
saying that he preferred to deal with “reali 
ties and to avoid entering into the bog of 
logomachy by debate about what is 
‘remedial’ and what is ‘punitive.’” Justice 
Minton’s dissent, joined in by Chief Justice 
Vinson, said: “It seems to us that we enter 
a ‘bog of logomachy’ when we start to 
retract what we plainly said twelve years 
ago in the Republic Steel case.” 

“contention 
words.” Ju 


“Logomachy” is defined as 
about words; a 
rists are generally thought of as contenders 
over issues, rather than words, though, of 


in of war of 


course, the meaning of a word can be an 
issue. In many cases, notably those which 
interpret contracts and statutes, the mean 
ing of a word adopted by the court is de- 
cisive. Such definitions may become binding 
law under the doctrine of stare decisis 
Indeed, the law which has been so derived 
would fill a good-sized library 


One might conclude from this that a good 
jurist has to be a logomachist—and an ety- 
mologist and lexieographer as well. He 
might also be helped out by a smattering, 
at least, of philology, morphology and 
semantics. It was, however, “a bog” of 
logomachy that the learned Justice said he 
was sidestepping. There are many good 
citizens, especially laymen, who might think 
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it does not lie well in the mouth of any 
judge to decry a language “bog,” since so 
many of their decisions seem enmired in 
that classic spot described in Poe’s prose 
poem “Silence,”—‘“the fen in the recess 
of the morass.” 


Severance Pay Salvaged 
By Workers of Bankrupt 


When the boss goes bankrupt, the jobs 
go down the drain along with the business. 
But the workers in a California wholesale 
grocery concern managed to salvage sever- 
ance pay from the clutches of creditors in 
a recent bankruptcy case. The Ninth Cir- 
cuit ruled recently, in McCloskey v. Division 
of Labor Law Enforcement, CCH Banx- 
ruptcy LAw Reports { 57,742, that where 
the company made an assignment for the 
benefit of its creditors and was subsequently 
adjudicated a bankrupt, employees of the 


company discharged within the statutory 
90-day period as a direct result of the assign- 
ment were entitled to priority under the 
Bankruptcy Act on their claims for sev- 
erance or dismissal pay. 


Six workmen were involved. The com- 
pany’s contract provided: “Except for dis- 
honesty, drinking on the job, or gross in- 
subordination, the employer shall give one 
week’s notice or one week’s pay in lieu 
thereof when discharging or laying off an 
employee. Employees desiring to quit their 
job shall employer one week’s 
notice,” 


give the 


The failure of the business—involuntary 
bankruptcy—occurred in such circumstances 
that no notice was given to the six em- 
ployees. 

The referee in bankruptcy had denied 
the employees’ claim under the quoted sec- 
tion of the act. The district judge reversed 
and the Ninth Circuit affirmed. 
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the only arbitrator for the settlement of 
jurisdictional disputes among CIO unions. 


Possible Amendments 


It would seem that the NLRB interpreta- 
tion and administration of the present law 
has encouraged labor to provide for volun- 
tary settlement of disputes over work as- 
signments. But reasonable men have dif- 
fered as to the proper interpretation of 
the act on this subject and a change in the 
composition of the membership of the 
Board may well result in a radical change 
in the interpretation of 10 (k). Any revi- 
sion of the law should therefore clarify the 
meaning of Section 10 (k) by embodying in 
the act the present practices of the Board. 
It would clearly spell out that under Sec- 
tion 10 (k) the Board responsibility is to 
determine whether an alleged dispute comes 
within the meaning of Section 8 (b) (4) (D), 
which is, in effect, what the Board has 
been doing despite the impact of the words 
to “hear and determine.” 

It might be argued that since the Board 
has failed to provide for arbitration or 
otherwise assign disputed work, Section 10 (k) 
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should be dropped from the act. Thus the 
violation of the ban on jurisdictional dis- 
putes would be treated in the same mannet 
as other unfair labor practices by unions. 
If such counsel were followed, it might be 
The concept of union work 
deeply ingrained in the 
American labor movement and could not 
be easily eliminated or legislated out of 
existence. That does not mean that juris 
dictional strikes should be taken as inevit- 
able and therefore condoned. The Supreme 
Court has ruled that parties suffering finan 


regrettable. 
jurisdiction is 


cial loss from the violation of the curb on 
conflicts work assignments can sue 
for damages in the courts. This should 
serve as a sufficient restraint upon unions 
and obviate any justification for further 
drastic action to eliminate jurisdictional 
work stoppages. 


over 


The solution to the problem seems to be 
in voluntary action on the part of 
unions without the doubtful benefits of 
government interference. The NLRB ap- 
proach to Section 10 (k) and 8 (b) (4) (D) 
is apparently conducive toward such action 
and should therefore be embodied in anv 


changes of the LMRA. [The End] 
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Decisions of Courts and 
Administrative Agencies 








p ADUCAH, the peaceful Western Ken- 
tucky community noted as the birth- 
place of the great humorist Irvin S. Cobb, 
seems the unlikeliest of places for a labor 
dispute to occur. One started, however, in 
the spring of 1948 and was apparently ended 
only last month when the United States 
Supreme Court, on January 12, denied re- 
hearing in United Brick and Clay Workers of 
America and the American Federation of La- 
bor v. Deena Artware, Inc., Dkt. No. 419 
Certiorari to the Sixth Circuit had been 
denied on December 8, 1952 

One of the most interesting facets of the 
case was not at issue before the Supreme 
Court. The employer had resisted efforts 
of 66 of his workers to organize, but the 
AFL brick workers’ union won an NLRB- 
conducted election. Subsequent bargaining 
negotiations broke down. There was a 
strike and the plant was picketed. Then 
the union discovered that the event which 
touched off the strike (failure of the com- 
pany representative to attend a key bargain 
ing session) was not the employer’s fault 
(the conciliator had postponed the meeting 
without notifying the union). The strike 
was then called off, but the company re- 
fused to reinstate the strikers 

Justification for firing the strikers 
sought by the employer in their conduct 
on the picket line. The trial examiner and 
the NLRB, to whom the union took the 
dispute, disagreed. The following acts by 
picketers were held not to justify discharge: 
(1) a striker’s angrily taking hold of the 
arm of his nonstriking aunt saying, 
“Auntie, you’re not going in there in the 
morning”; (2) a striker’s statement to a 
nonstriker, “You’d just about as well go 
out. The ones that don’t go out, they’re 
going to come in and throw them out any 
how”; (3) a striker’s statement to a non- 
striker that he was going to see she didn’t 


was 


and 
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go back to work; (4) a scuffle between a 
striker and a nonstriker which was begun 
by the nonstriker; (5) a contention that a 
striker had kicked a nonstriker going out 
for lunch, which was not supported by the 
evidence; (6) unintentional touching of a 
nonstriker entering the plant by a striker 
talking to a policeman; and (7) breakage 
in the plant by a brick thrown by an un 
known person. It was also held that the 
fact that the union president (not an em- 
ployee) had struck nonstrikers with stones 
could not be attributed to employees. Mis- 
conduct by a striker which resulted in a 
city court disorderly conduct conviction was 
said not to warrant denial of reinstatement 
Use by the picketers of such colorful 
phrases as “yellow scab,” “blonde-headed 
scab” and “liar,” along with other and 
less printable epithets directed at nonstrik 
ers, was held protected by the “free speech” 
clause (Section 8 (c)) of the Taft-Hartley 
Act. This latter holding was expected since 
far worse language has been similarly ex 
cused (See International Lonagshoremen’s 
and ll’arehousemen’s Union (CIO),79 NLRB 
1487 (1948).) Supreme Court Justice Frank 
furter pointed out that the use of 
“loose language” in labor disputes by picket 
ing workmen is “part of the conventional 


once 


give-and-take in our economic and political 
(¢ afeteria Employees 
Local 302 v. Angelos, 7 Lasor Cases § 51,167) 


controversies.” Union, 


Justice Black has commented: “The right 
of free speech cannot be denied by drawing 
from a trivial rough incident or a moment 
conclusion that 


of animal exuberance the 


otherwise peaceful picketing has the taint 
of force.” 

The secondary boycott squabble.—The 
NLRB order in Deena Artware meant vic- 
tory for the union and the Sixth 
granted enforcement of it, in 


on July, 30, 1952, NLRB v 


Circuit 
substance, 
Deena Artware, 
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Inc., 22 Lasor Cases 67,091. The court’s 
treatment of the secondary boycott issue 
was interesting if not unique. 


The employer was erecting a new plant 
on ground adjoining the struck factory. 
The picket line established by the union 
encompassed both installations. Construc- 
tion on the new plant was halted. To the 
company’s charge that this constituted ille- 
gal secondary boycotting, the trial examiner 
and the NLRB replied that the evidence 
proved a dispute between the building con- 
tractor and a teamsters’ union caused the 
secondary work stoppage and that there- 
fore no secondary boycott existed in fact. 


Meantime the employer started an action 
of his own in the federal district court. 
Section 303 of the Taft-Hartley Act, as well 
as Section 8 (b) (4), makes a secondary 
boycott illegal. In addition it gives the 
injured party the right to recover damages 

sustained. The 
employer sued 
the union un- 
der this section. 
The witnesses 
and attorneys in 
this case were 
different than 
those who ap- 
peared in the 
Board proceed- 
ings. The unusual result of the trial was 
that there Aad been a secondary boycott. 
The employer had his verdict for damages 
and costs. The union appealed to the Sixth 
Circuit which decided the case the same 
day, June 30, 1952, as its companion action 
pursued by the NLRB. 


The Sixth Circuit met the dilemma head 
on. In the NLRB case it had been properly 
found as a fact by the trial examiner that 
there was no secondary boycott. In the 
employer's suit for damages, a jury said 
there was. Each finding was based on 
legally sufficient evidence. The court let 
each finding stand. 

“We recognize,” the opinion said, “that 
this finding is contrary to the finding in 
the companion case. Under our exist- 
ing system of courts, juries, administrative 
agencies, and appellate review, such find- 
ings, even though inconsistent, are not in- 
valid, and one does not destroy the other. 
The two proceedings, even though arising 
out of the same labor dispute, were heard 
by separate fact finding agencies. The wit- 
nesses in the two proceedings were not the 
same, The cross-examination of some wit- 
nesses who testified in both proceedings 
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was not by the same attorneys. Necessarily, 
the evidence produced in the different pro- 
ceedings by such testimony was not iden- 
tical. Each fact finding agency was entitled 
to make its own decision upon the evidence 
before it. Though this Court on review 
recognizes the inconsistency, and may not 
be in accord with one of the two rulings if 
it was making the ruling as a matter of 
original jurisdiction, it does not have the 
right to set aside such ruling, if, in case 
of the jury verdict, it is supported by sub- 
stantial evidence, or, in the case of the 
Labor Board proceeding, it is supported by 
substantial evidence on the record consid- 
ered as a whole. In our opinion, the 
respective findings are so supported in each 
of the two proceedings.” (United Brick and 
Clay Workers of America and the American 
Federation of Labor v. Deena Artware, Inc., 
22 Laspor Cases § 67,092.) 


It was this latter case which the union 
fruitlessly took to the United States Su- 
preme Court on certiorari and in which the 
writ was denied. Denial of rehearing last 
month puts the case finally to rest. Pre- 
sumabty, all is peaceful again in the lovely 
community of Paducah, Kentucky. 


The Outspoken Lady Case 


When the company president heard that 
a certain lady in his employ refused to co- 
operate with efficiency engineers doing time 
studies in her department, he made a mental 
note to keep an eye on her in the future 
Soon thereafter the ofice manager reported 
that she “had expressed great dissatisfaction 
with the plant and her job.” That was 
putting it mildiy. What she had said was: 
“This is a hell of a place to work. They 
expect one girl to do the work of five and a 
girl doesn’t get time to go to the ladies’ 
room.” The lady was fired. 

What the president did not know about 
the lady’s interesting remark was that it 
was made during a conversation with other 
employees in a recess period on the subject 
of dissatisfaction with working conditions 
and the need for a union. In due course 
she protested to the NLRB that her dis- 
charge was discriminatory. The trial exam- 
iner listened to the evidence and did not 
believe the lady’s story that she made the 
remark while engaged in activities directed 
to union organization. Or, as he put it, she 
“was not a persuasive witness and from 
the manner in which she testified and from 
her demeanor on the stand [the 
examiner] is unable to accord any weight 
to her testimony on purported concerted 
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activities prior to her dismissal.” The ex- 
aminer concluded that the discharge was 
lawful. 

The NLRB reversed the examiner in 
Office Towel Supply Company, 97 NLRB, 
No. 74 (1951). The lady’s remark was said 
to have been made in a discussion which 
“constituted concerted activity for mutual 
aid and protection within the meaning of 
Section 7 of the [Taft-Hartley] Act.” 
Chairman Herzog dissented, stating: “I 
cannot believe that {the lady’s] re- 
marks constituted the sort of concerted 
activity which Congress intended this Board 
to protect.” 


The Second Circuit reversed the Board 
in an opinion handed down January 6. An 
employer, the court said in effect, cannot 
be held to have discriminated against con- 
certed activity when he had no knowledge 
that such activity was going on, in the 
fact situation of the case. (NLRB v. Office 
Towel Supply Company, 22 Lasor Cases 
{ 67,326.) 


The court’s reasoning drew a vigorous 
dissent from Judge Clark, who said: “That 
this is an extensive and unusual ruling, one 
which does, as the Board says, ‘permit an 
employer to frustrate concerted activity at 
its inchoate stage and make a mockery of 
the guarantees of Section 7 of the Act,’ 
seems to me clear. ‘Employees shall have 
the right to self-organization, to form, join, 
or assist labor organizations . and 
interference therewith or discouragement of 
union membership is an unfair labor prac- 
tice on the part of an employer. 
Nothing appears in the statute to 
this right contingent upon 
knowledge by, the 
attempts at organization. Elsewhere we 
have declined to read new terms into a 
statute so evenly balanced legislatively as 
was the Taft-Hartley Act. I wonder 
why we do it here. Apparently it is only 
because the Trial Examiner found . 
{the lady who made the remark] unattrac- 
tive, and the company president attractive. 
But that, I submit, discloses the hampering 
effect of the decision more starkly. All 
that an employer need to do to retain a 
free hand against developing unrest in his 
plant is to remain a gentleman and receive 
no reports of definite unionizing trends. 
And so goes one of the prime guarantees 
of the Act. Thus this decision ‘will 
poke a large hole in the Act.’ Of course 
it does more than that. It will have a 
paralyzing trend on attempts at unioniza- 
tion. These can no longer grow and be 


make 
notice to, or 
employer of 


embryo 
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nurtured from tender shoots to bloom; they 
must spring up full blown or hardly at all. 
In all the long disputes over both the Wag- 
ner and the Taft-Hartley Acts, I had sup- 
posed that both assumed to nurture and 
protect unionization.” 


Despite this appealing argument, the out- 
spoken lady will stay fired—unless the United 
States Supreme Court decides otherwise 


Nonunion Workers Win Ban 
on Picketing by Strikers 


A rare, if not unique, example of picket- 
ing being enjoined at the request of em 
ployees rather than the employer was locked 
down recently by the Supreme Court of 
Florida in Miami Typographical Union No 
430 v. Leonard Ormerod, 22 Lapor Cases 
{| 67,293. 


The controversy had its origin on Decem- 
ber 23, 1948, when composing room em 
ployees of a Miami newspaper went on 
strike and immediately established a picket 
line. Nonunion workers were hired to re 
place the strikers and the paper continued 
publication without interruption. 


On December 22, 1951, the strike and the 
picketing were still in progress when 133 
of the replacement workers brought suit in 
the Circuit Court of Dade County, Florida, 
to enjoin the picketing. Evidence was in 
troduced which tended to prove that there 
had been about 30 instances of violence and 
vandalism against the employees. Nearly 
all of the acts were committed by unknown 
persons. The acts included: jamming lino 
type machine with iron filings; threats of 
violence, oral and written; beatings, includ 
ing one with an iron pipe and seven with 
other weapons or fists; automobiles 
aged, including one set on fire, one splashed 
with paint and many tires slashed; dy: 
and paint bombs thrown at homes; and 
homes dynamited, one requiring $3,000 in 
repairs. 


dam 


One of the incidents had occurred only 
six days before the suit was filed. Judge 
Giblin issued an interlocutory injunction on 
March 14, 1951. (Ormerod v. International 
Typographical Union, 19 Lapor Cases 
{ 66,235.) The opinion said: “There can be 
no doubt that the picketing of the news 
paper plant in which the nonunion plaintiff 
employees are working has been set in a 
background of continued and persistent 
threats, molestation, interference, intimida- 
tion, coercion, violence mischief to 
which the non-union employees have been 
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subjected. The picketing, except on a few 
occasions, has been peaceful; but it cannot 
be divorced from the evident general plan 
with which it is enmeshed. 


“It is urged that many, if not most, of 
the incidents and events to which attention 
has been drawn are not directly traceable 
to the defendant unions or their members. 
Must this Court be so blind to the actuali- 
ties of life as to conclude, because of lack 
of direct evidence, that such incidents and 
events were the activities of irresponsible 
outsiders? Certainly not. The circumstances 
are such that no conclusion can be reached 
other than that the defendant unions and 
their members are responsible.” (2 Lasor 
Law Journat 303 (April, 1951).) 


Judge Giblin clung to his point of view 
in making the injunction permanent on July 
30, 1951. (Ormerod- v. International Typo- 
graphical Union, 20 Lanor Cases § 66,476.) 
He rejected the union appeal that four 
months had passed without any instance 
of violence having occurred, saying: “If 
the illegal activities were engaged in by 

persons whose conduct 
the union leaders could 
not control or influence, 
then it follows, as night 
the day, that no credit 
or commendation is due 
the defendant labor or- 
ganizations for the ces- 
sation of such activities. 
Yet, counsel have pointed 
to the four months of 
peace and quiet as a 
reason why the defend- 
ant unions and_ their 
members should be re- 
leased from the injunc- 
tive restriction on pick- 
eting imposed on them 
by the court. They argue that ‘the passage 
of time has deprived the picketing of its 
éoercive influence’. 

“T disagree. I am thoroughly convinced 
that the defendant unions were responsible 
ior the illegal activities with which the 
picketing was enmeshed.” 


The chancellor's decision survived an 
attack in the Florida Supreme Court on 
technical grounds. (Jnternational Typograph- 
ical Union v. Ormerod, 21 Lazpor Cases 
{ 67,030, June 13, 1952.) 


Affirmation of the case on its merits by 
the same court recently would seem to in- 
dicate failure of the strike after four years, 
unless the case is appealed to the United 
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I think it can be safely said that an 
abandonment of price controls at this 
time would certainly result in added 
costs to business, the consumer and 
the Nation's tax bill of well above 
$3,000,000,000 a year. 
—Joseph H. Freehill, OPS Director 





States Supreme Court on constitutional 
grounds. Even if the state court were 
reversed, however, the result would merely 
enable the union to resume picketing, and 
the strike would continue. 


The Florida Supreme Court’s 
pointed out that the chancellor had heard 
the evidence personally, rather than having 
the witnesses testify before a master, and 
that his belief of the testimony justified him 
“in drawing the reasonable inference that 
appellants [strikers] were responsible for 
such acts of violence.” 


opinion 


The court said: “The picket line was not 
established, nor did it exist for the purpose 
of influencing public opinion. The placards 
or signs carried by the members of the 
Union or their agents who displayed them 
conveyed no ‘information concerning the 
facts of a labor dispute.’ . . . [Pickets carried 
signs giving the names and addresses of em- 
ployees and accusing them of “scabbing.”] 


“The only purpose of the 
other than that set forth 
intimidate, threaten and annoy the plain- 
tiffs to the end that they would be prevented 
from freely and properly carrying on their 
work and thus cause them to join the Union, 
designate it as their agent, or quit their 
jobs in disgust—imbued with righteous in 


picket line 


above was to 


dignation and a confused if not a rebellious 
attitude they know 
should protect them in their right to work 
but which they might protect the 
aforementioned conduct of others under the 


toward laws which 


fear 


subterfuge of the guaranty of freedom of 
speech. 

“When picketing is carried on to further 
an unlawful purpose, as was correctly de- 
termined in this case, it 
teristic of free speech which is guaranteed 
by the First Amendment to the Federal 
Constitution.” 


Joses its charac- 


(Another statement from the court’s 
opinion is included in Mr. Rothenberg’s 
article in this JouRNAL at page 9°, foot- 
note 8.) 
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CURRENT LITERATURE 


in the Labor Field 





What Price Glory? 


Creaiing an Industrial Civilization. Edited 
by Eugene Staley. Harper & Brothers, 49 
East 33rd Street, New York 16, New York. 
1952. 368 pages. $4. 

We in the United States have come a 
long way technologically in the past 100 
years and it is said that our industrializa- 
tion is the envy of the rest of the world. 
This progress has been at a price, but what 
price industrialization? The cost might be 
in the seedling bed of certain newer in- 
dustrial psychological problems that beset 
the worker. Let’s talk over certain of these 
problems with a group qualified to hold an 
opinion on this type of subject. 

That is both the theme and the spirit of 
the Corning Conference. This book is a 
report of the several round-table 
ences of about 100 leaders who delve into 
such industrial psychological problems as: 


confer 


(1) Identifying some of the main problems 
of human values in industrial civilization. 
(2) Increasing appreciation of their impor- 
tance. 

(3) Acquainting people who come in con 
tact with such problems with each other. 

(4) Stimulating further exploration by 
subsequent discussion by practical experi- 
ment and by research. 

The officers of the Corning Glass Works, 
planning for celebration of the firm’s cen- 
tennial in 1951 and realizing that the last 
100 years had seen a whole new system 
of life arise in America, thought that a 
fitting contribution could be made to man’s 
knowledge if an answer could be found to 
a question like this: What has this growth 
of “industrial civilization” done to human 
beings? 

The officers, 
American Council 


Books .. 


therefore, turned to the 
of Learned Societies 


. Articles 


Devoted to Humanistic Studies and asked 
it to join in holding a conference to explore 
this question, Nearly 100 leaders from the 
world of industry and world of learning 
from management, labor, government, the 
arts, the professions, science and humanistic 
studies met in May of 1951. 


What they talked over in round-table 
groups of 20 or 25 was not how to produce 
more goods, make more profit and get 
higher wages. They took a candid look 
at our civilization from the standpoint of 
human values. 

The book is made up from transcripts 
of the conference discussion and the fou 
background papers which were presented 





ARTICLES 





Opportunity May Knock Softly 
Young men and women should develop 
flexible vocational plans which make room 
for military service and job changes 
“Opportunity will usually knock more than 
once but sometimes quite softly,” is the 
theme of this government booklet from 
the Bureau of Employment Security of the 
Labor Department. The booklet is availabl 
from local offices of state employment offices 
—“You and Your Job,” 1952. 


Why Do They Quit? . . . Labor turn- 
over is a process of movement into and 
out of the work force of an employer 
Keeping it to a minimum is important 


This bulletin analyzes the economic fac 
tors which tend to increase and decreas« 
turnover rates. The effects of turnover on 
production are discussed—Lehman and 
Weber, “Workers On the Move,” Institute 
of Labor and Industrial Relations, Uni- 
versity of Illinois, September, 1952. 
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Labor Law in the Making 





and ENACTMENTS 








Labor Leaders on Guard 
Against Antitrust Legislation 


Labor leaders are assuming an on-guard 
attitude toward legislation in both the na- 
tional and state capitals this year. 


Not only have they given up hope of 
changing the Taft-Hartley Act to something 
more to their liking, but they suspect that 
a wave of measures will be introduced to 

increase its stringency. 
By a strange quirk of 
fate they may have to 
look to Senator Taft to 
prevent wholesale slaugh- 
ter of many of labor’s 
legislative gains. 

At the state level, labor 
leaders’ fears are typified 
by that of Al Hayes, pres- 

ident of the International Association of 
Machinists, who warned his members that 
“anti-labor groups in many states will at- 
tempt to get bills harmful to the interests of 
organized labor through the state legisla- 
tures,” through an interpretation of last No- 
vember’s election as “a signal to start a 
campaign for more ‘little Taft-Hartley Acts’ 
in the states.” 

Union concern over the state legislative 
prospects is based on what happened in 1947, 
following a Republican victory in the 1946 
Congressional elections. In that year, 12 
states enacted laws prohibiting union se- 
curity agreements while five states acted to 
regulate or restrict such agreements. 


This year, the legislatures of 44 states 
meet in regularly scheduled sessions. Only 
Kentucky, Louisiana, Mississippi and Vir- 
ginia Legislatures will be in recess. 

Lending credence to the fears of the 
union leaders, is the introduction of three 
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Legislature, which 
seek passage of a “right-to-work” law. Two 
of these would submit the law to the voters 
at the next general election as a proposed 
constitutional amendment, ACA’s 43 and 44. 
Another would establish the law by straight 
legislative enactment, A. 2284. 


bills in the California 


A reverse situation is presented in Ark- 
ansas. A bill there would repeal the section 


prohibiting closed shop contracts, S. 30. 


South Carolina 1952 Legislation 


Few laws of labor interest were passed 
by the South Carolina Legislature in 1952. 
Those enacted were concerned with unem- 
ployment compensation and in the main, 
they dealt with aspects of the laws relating 
to employers. The following résumé con- 
cludes our review of state labor legislation 
during 1952: 

Ratification 773 permitted former employ- 
ers, whether subject to the act or not, to 
file an appeal from a compensation award 
determination. 

Ratification 774 repealed the law author- 
izing a test of the “stamp plan” in keeping 
records and paying unemployment benefits. 

Ratification 775 amended the definition of 
provide that in determining 
whether a succeeding employer had paid 
an employee $3,000 or more in a calendar 
year, the wages paid by the prior employer 
in the same year to the same employee 
could be included. The enactment also ex 
cluded military and national guard pay- 
ments from the term “wages.” 


“wages” to 


Ratification 776 extended the deadline for 
the termination of coverage for any entire 
given year from January 31 to April 30. 
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The enactment also provided that employ- 
ers who had ceased employing and paying 
wages for one year could submit an appli- 
cation for termination of coverage upon 
resuming their employer function. The law 
also removed the clause permitting electing 
employers to nullify the election by show- 
ing a justifiable mistake. 


Ratification 779 provided for the continu- 
ance of the unemployment insurance account 
of employers entering military service for 
the term of duty plus two years following 
separation. It also prohibited delinquent 


employers from obtaining a reduced tax 
rate in any succeeding quarter. 

Ratification 780 prohibited 
experience rating accounts unless the trans- 
ferring employer pays the taxes when due 
or assumed by the acquiring employer. 


transfers of 


Ratification 823 prohibited an unemployed 
person from collecting: benefits in a year 
following that in which he received the 
maximum compensation unless he shall have 
earned eight times the weekly benefit amount 
in the prior year and subsequent to the 
filing of his prior year’s claim. 
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units in which they no longer belong would 
be to reward their union for its unintelligent 
conduct; that union would not be disad- 
vantaged as it should be by its erroneous 
conduct, conduct which resulted, among 
other things, in dealing the strikers out of 
a job. More than that, it would tend to 
foist unions on employees in many instances, 
contrary to the express national policy fav- 
oring free employee choice. It makes no 
sense of any kind to give strikers a voice 
in deciding whether a union is to represent 
the workers in a plant in which the strikers 
themselves are not employed and in which 
they have no job rights. The current em- 
ployees are the ones who should decide 
whether or not they should be represented, 
or by which union. Preserving in those 
employees their free choice of bargaining 
representatives requires the preservation in 
them of the right to vote out the incompe 
tently operated union, and to vote in a 
more intelligent one. And in this election 
the ballot boxes should not be stuffed. 

One can readily understand why unions, 
especially incompetently run unions, should 
clamor so vociferously for a right to stuff 
the ballot boxes. The difficult thing to ac- 
cept is that this patently egregious demand is 
being seriously considered by the responsi- 
ble political authorities of the country today. 

Other substantial deficiencies in the Taft- 
Hartley Act are the product, not of the 
specific substantive rules laid down by the 
act, but of its procedures and its adminis- 
trative machinery, in particular its continua- 
tion of a quasi-judicial agency instead of 
establishing a genuine rule of law in labor 
relations. 


Taft-Hartley and the Rule of Law 
law 
applicable in labor relations may be stated 


Labor Law in the Making 


The basic elements of the rule of 


almost as simply as the companion free- 
market economic principles. The rule of 
law means clear rules of the game and as 
effective enforcement of those rules as is 
possible, consistent with the paramount in 
terest in fairness and honesty. The experi 
ence of mankind that disinterested 
judges are indispensable to the rule of law, 
and that men are most likely to be disin 
terested judges if, after having been selected 
on the basis of their learning (legal and 
otherwise) and their judicial temperament 
(which really means only fair-mindedness), 
they are liberated of undue influence by 
being given permanent tenure in office and 
This is not to say that 


shows 


irreducibie salaries. 
all these factors are always absolutely in- 
dispensable to the good judge. It is only to 
say that by and large these factors are 
more likely than any produce 
disinterested, able judges. 


others to 


The Taft-Hartley Act has failed to estab 
lish the basic features of the rule of law 
It has substantially failed in providing ef 
fective relief against the very union conduct 
which it condemns; and it is not at all 
strange, therefore, that it has substantially 
failed to discourage such conduct. The 
general inadequacy of the act in this regard 
may be demonstrated by reference to two 
of the types of conduct which it 
plainly outlaws: (1) union coercion of the 
employee’s right to refrain from concerted 
action (that is, the right to refuse to join 
in a strike or a picket line or some other 
type of boycott); and (2) union coercion 
of employer discrimination against non- 
union workers (that is, by means of the 
closed shop and other discriminatory union 


union 


practices). 

Any observer of labor relations over the 
country as a whole knows that such 
duct by unions is about as widespread today 
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con- 





as it was before Taft-Hartley prohibited it. 
As regards overt coercion by unions, the 
act might have moderated the situation 
somewhat—although it could eliminate the 
coercion entirely only by prohibiting all 
picketing in numbers—had it provided for 
immediate injunctive relief; and had it in- 
escapably forced the NLRB to issue back- 
pay awards against unions whose coercion 
had caused employees loss of pay and other 
damage. As matters stand, neither im- 
mediate injunctive relief nor money damages 
are available under the act as deterrents 
to union coercion. It is true, of course, that 
it is impossible to justify the NLRB’s hold- 
ing that the act does not empower it to 
assess money awards against union coer- 
cion,” but then, as has been said herein 
before, that fact does not entirely relieve 
the act of responsibility. Be all that as it 
may, the important fact to keep in mind at 
this point is that the act provides no real 
sanction at all against union coercion and 
in protection of the piously declared right 
of employees to refrain from concerted 
activities. It does little good to declare such 
a right and at the same time impose no 
sanctions for violation of the right. 


Much the same analysis applies to the 
act’s failure to eliminate the closed shop and 
other forms of union discrimination against 
nonunion workers. All over the country, 
employers are yielding to unlawful union 
discrimination for the simple reason that 
they cannot rely upon the law to protect 
them if they resist, even though their re- 
sistance is the only real means of enforce- 
ment of the declared national policy. There 
is only one form of effective protection 
against or discouragement of such union 
action—immediate injunctive relief.” To 
withhold that form of relief is virtually to 
negate the ban on union discrimination. 
Unions have long sought to free themselves 
of the rule of law; they have long sought 
the special privilege of engaging in unlaw- 
ful conduct without having to face the 
possibility of the injunctive relief which is 
available against all other persons who 
threaten irreparable injury by their unlaw- 
ful action. It was one thing for unions to 
urge that the power of judges to issue in- 





A recent CIO financial report indi- 
cates that the group had 3,843,823 
members on September 30, 1952, 
and that income for the year pre- 
ceding that date was $4.6 million. 
Net worth was in excess of $2 mil- 
lion, ‘‘the highest in the history of 
the CIO," the report said. 





junctions should be rigorously regulated at 
a time when the law had not clearly defined 
the permissible limits of union action. But 
it is entirely another thing to say that in- 
junctions in labor disputes are a/ways un- 
justified. Where it is perfectly clear that 
a union is engaging in unlawful conduct, 
and that the remedy at law for the injury 
done by such conduct is inadequate, denying 
injunctive relief is about the same as de- 
claring that the unlawful conduct is lawful.” 

This mode of legalizing unlawful conduct 
is as unhealthy as it is foolish. The Taft- 
Hartley Act and the Norris-LaGuardia Act 
should be amended to make it possible for 
private parties to secure directly from the 
federal courts injunctive relief against un- 
lawful union or employer conduct in labor 
disputes. The experience with the “second- 
ary boycott” injunction suits in the federai 
district courts under the Taft-Hartley Act 
amply demonstrates that federal district 
judges are by no means inclined to issue 
injunctions overly freely. That experience 
shows, in fact, that the federal district 
judges are unduly restrictive in issuing in- 
junctions. In not a few instances they have 
denied injunctive relief where even the 
NLRB thought it should be granted.” 

The rule of law insists that private inter- 
est groups must never be allowed to usurp 
the power of government in matters of 
general concern. This means that the Taft- 
Hartley provision encouraging the settle- 
ment of jurisdictional disputes by intraunion 
action must be repealed.“ The public in- 
terest in the manner in which work is 
assigned is too great to leave with unions 
the decisive voice. The public’s concern is 





2 Cf. 51 Columbia Law Review 508 (1951); 2 
Labor Law Journal 83 (February, 1951). 

’Cf, Jaffe v. Newspaper & Mail Deliverers’ 
Union, 97 F. Supp. 443 (DC, N. Y., 1951). 

“Cf. Quigg, ‘“The Use of Injunctions in Labor 
Disputes,'’ 3 Labor Law Journal 105 (February, 
1952); Teller, ‘‘The Taft-Hartley Act and Gov- 
ernment by Injunction,’ 1 Labor. Law Journal 
40 (October, 1949). 
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% Blumenthal, ‘‘Mandatory Injunctions and 
the NLRB,” 2 Labor Law Journal 7 (January, 
1951). 

* For an extended treatment of this matter, 
together with detailed proposals, see Petro, 
‘‘Job-Seeking Aggression, the NLRA, and the 
Free Market,’’ 50 Michigan Law Review 497 
(1952). 
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with allocation of work in accordance with 
rational, efficient standards. The employer’s 
concern is precisely the same. But unions 
are concerned with one thing alone—getting 
the jobs in dispute for their own members. 
Unions are “above” the practical considera- 
tions of efficiency in production with which 
society and the employer are preoccupied. 
Hence, when unions or union agencies make 
a decision in regard to work allocation, they 
use such “standards” as historical accident 
(that is, which union happened to represent 
workers in the given occupation first), polli- 
tical strength (which union is less likely to 
rock the boat if the jurisdictional award 
goes against it), or balancing the awards 
(that is, spreading the work around as far 
as feasible). The public interest in an 
ever-evolving efficiency of production is 
served only by the employer. That 
the Taft-Hartley Act must be amended un- 
equivocally to preclude all union power to 
interfere with employer discretion in the 
allocation of work. 


is W hy 


what amounts to the 


The rule of law—or, 
enforcement of the 


same thing, effective 
national labor policy— requires a number of 
other legislative changes. The Taft-Hartley 
Act’s prohibition of discrimi 
union initiation fees ought simply 


“excessive ot 
natory” 
to be repealed, and no other similar prohibi 
tion substituted for it. The measure is in 
herently weak, as is evidenced by the fact 
that the Congress found it necessary to 
give the NLRB discretion to decide when 
union fees are “discriminatory or excessive 


” 


If Congress is unable to define precisely 
what it means by discriminatory or exces 
sive fees, it ought to keep still about them 

Similarly, Congress should repeal its 
loose prohibition of “teatherbedding.” Of 
course the nation should not 
waste of precious human resources which 
featherbedding involves. But it has hun- 
dreds of thousands of able agents all over 
the country—agents half a 
chance, will do more than any administra- 


condone the 


who, if given 


tive agency or court to eliminate waste of 


The reference here is of course 
Employers can be depended 


manpower. 
to employers. 
upon to resist featherbedding demands suc- 
cessfully without any specific ban on feather 
bedding. All they need in order to make 
their 
makes it impossible for unions to use coer- 


resistance effective is a law which 
cion in backing up such demands. So, if 
the Taft-Hartley Act makes it possible for 
employers to secure injunctive relief against 
union coercion, featherbedding is no real 
problem. Specifically, the act should outlaw 


The Developing Law 





James G. Cross took office as presi- 
dent of the Bakery and Confection- 
ery Workers’ International Union of 
America on January 31. The 40- 
year-old Chicagoan succeeds Wil- 
liam Schnitzler, who recently became 
secretary-treasurer of the American 
Federation of Labor. 





all union coercion, all compulsory unionism, 
and all forms of secondary labor action 

and make injunctive relief effectively avail 
such action. If it that, 
need of a specific provision 


able against does 
there is no 
against featherbedding 

Effective 
policy and the rule of law require generally, 
as a matter of fact, that private parties 
(whether unions, employees or employers) 
be allowed to prosecute unfair practices on 


enforcement of national labor 


their own, if the administrators of the act 


choose not to prosecute. It is probably 
desirable to have an adequate staff, headed 
duty it is te 
prosecute violations of the act. But there is 


absolutely no justification in either theoreti 


by a general counsel, whose 


cal or practical terms for denying private 
persons the right to bring their own actions, 
if the refuse to 
prosecute. 
monopoly on prosecution of the NLRA has 


administrators of the act 
Giving administrative agents a 
proved to be one of the most foolish, most 
impractical and most antisocial products oi 
the last generation. It has foolishly created 
arbitrary administrative power for no good 
reason at all, although everyone agrees that 
arbitrary power is to be avoided at all costs 
It has been impractical in the sense that it 
has aggravated the already unfortunate de 
It has 


pel Sons 


lays incident to legal action been 


antisocial inasmuch as many defi 
nitely aggrieved by plain violations of the 
NLRA have been reliet 


because the responsible administration, in 
authority, 


unable to secure 


the exercise of its unreviewable 
has decided that the case is, for one reason 
or another, not important enough to pros¢ 
cute. Surely the time has come for a hard 
headed, straightforward, genuinely liberal 
re-evaluation of the whole concept of “ad 
ministrative justice.” 

Along these lines, it would seem that the 
paramount considerations of policy and 
practice require the integration of the state 
courts in the general scheme of enforcement 
of the labor policy. As I have 
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argued extensively elsewhere,” practically 
all the relevant considerations point to the 
desirability of bringing the state courts into 
the picture. We have a single judicial head 
of the country—the United States Supreme 
Court. Appeals lie to that Court, in due 
course and subject to reasonable rules, 
from the decisions of all the other courts 
of the country, in matters of national con- 
cern or national law. With such appeals 
available from the decisions of state courts, 
there is absolutely no reason to believe that 
we shall not get as uniform a national labor 
policy from a conscious and deliberate pro- 
gram of enlisting the aid of the state courts 
as we now have. In fact, once the system 
is clearly established and understood, we 
shall probably have more uniformity than 
the present, hopelessly confused situation 
has produced. We shall also have taken a 
long-needed step in the direction of inte- 
grating the state and federal judiciaries, and, 
to that extent, of making ourselves a single 
nation. At the same time, we shall have 
preserved the positive values inherent in 
the “states’ rights” position: The state courts 
will have secured a dignified and important 
place in the national scheme of things. 
Virtually every matter discussed so far 
in this article has pointed to the necessity 
of a re-examination of the role of the Na- 
tional Labor Relations Board. In one way 
or another, the Board figures prominently 
in each of the criticisms here expressed. 
On the whole, it would seem that the Board 
has cost, or is costing, much more than it 
is worth. It has not effectively enforced the 
national policy against union unfair prac- 
tices. It not been an instrument for 
national uniformity in labor relations law. 
It has not even provided speedy justice. On 
the has in several instances 
stood in the way of effective enforcement 
of national labor policy. It has made a 
mockery of national uniformity by its queer 
refusals to assume 
cases. 


has 


contrary, it 


jurisdiction in many 
It has distorted rather than clarified 
national law. And it has, as a result, become 
fouled up in a tangle of confusion and delay 
largely of its own making. Unfortunately, 
it is impossible to document these charges 
fully in the time and space presently avail- 
able, but reference to the studies cited in 
the preceding footnotes will provide the 
supporting evidence and analyses.” 


In the circumstances, it would seem that 
the case for abolishing the NLRB cannot be 
evaded. The Board should have all judicial 
functions taken from it. In a modified form, 
some type of regional structure should be 
maintained for the conduct of representation 
elections, subject to clear and exhaustive 
legislative rules. But only a proper court 
(or courts) should have jurisdiction over 
unfair practice (“complaint”) cases, whether 
brought by private parties or an administra- 
tive agent.” Perhaps there should be experi- 
mentation for a while with a constitutional 
labor court, which would hear appeals in 
labor cases from lower courts. The existing 
members of the NLRB might be appointed 
to that court (for the criticisms here voiced 
are in no sense personal criticisms; they 
are based on the conclusion that constitu- 
tional courts are better servants of the 
judicial function than administrative agents 
are). Meanwhile, a sufficiently large num- 
ber of federal district judges should be 
appointed, and the salaries of all federal 
judges raised. Our government should be- 
gin to spend money wisely for basic govern- 
mental functions. The habit might spread. 


Plea for Traditional Liberalism 


Traditional liberalism, its rule of law and 
its free-market economic principles, com 
mend the proposals which have been made 
here. Traditional liberalism is no scholar’s 
fancy. It is an organic way of life which 
has simply grown, and where it has taken 
root, nations have flourished. The adoption 
of traditional liberal measures in labor rela 
tions alone will not solve all the world’s 
problems. But they will tend to produce 
there, as they have wherever they have been 
tried, an extremely desirable scheme of 
things: a liberal, humane, expeditious and 
intelligent set of social measures, within 
which individual human beings are as free 
as can be to pursue their own interests and, 
while doing so, to add to the social fund 
It is true, of course, that this way of life 
plays no favorites. All have the 
same same rights, 
the same freedoms as well as the same re- 
sponsibilities, in the traditional liberal 
scheme of things. The only trouble with 
it is that its greatest strength is 
weakness. Traditional liberalism 
vive only among a sturdy people. 


persons 
duties, as well as the 


also a 
can sur- 





at See my paper, ‘‘Participation by the States 


in the Enforcement and Development of Na- 
tional Labor Policy,’’ in New York University 
Fifth Annual Conference on Labor, p. 1 (1952). 
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%T have tried to present the case more fully 
in the article cited in footnote 17. 

” For further discussion of this matter, see 
3 Labor Law Journal 387, especially at pp. 447- 
448 (June, 1952). 
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Meetings of Labor Men 


Notre Dame University.—Labor arbitra- 


tion is the subject of a conference to be 


held February 27. Panels composed of rep- 
resentatives from management, unions and 
the public will discuss various phases of the 
subject. The university’s law school and 
economics department joined efforts with 
the American Arbitration Association in 
planning the conference. 
from Rev. Mark J. Fitzgerald, Department 
of Economics, Notre Dame University, 
Notre Dame, Indiana. 


Industrial Relations Center, University 
of Minnesota.—On February 4 and 5, the 
Fifth Annual Labor Conference will feature 
a discussion of the “Importance of Public 
Relations Programs for Unions,” led by 
Gorden H. Cole, editor of The Machinist 
and director of public relations for the Inter 
national Association of Machinists. 


Other discussions and their leaders: “Union 
Participation in Community Programs,” 
James P. Walsh, assistant secretary of the 
AFL Union Label Trades Department; 
“What’s Happening in Unions Today?” 
Lillian Herstein, president of the Women’s 
Trade Union League of Chicago and field 
director of the Jewish Labor Committee; 
“Labor Developments in the Public Press,” 
Gideon Seymour, editor of the Minneapolis 
Star 

Registration materials for the conference 
University of Min 


Fees 


are obtainable from the 
nesota Center for Continuation Study 
are $10. 


Association of the Bar of the City of New 
York.—“How Should the Taft-Hartley Act 
Be Amended?” is the subject of a panel 
discussion to be held February 4 by the 
of the committee on 


section on labor law 


post-admission legal education, Lawyers on 


Rank and File 


Details are available 


the panel will be Burton A. Zorn, manage- 


ment counsel, Hyman N. Glickstein, labo 
union counsel and Professor Sylvester Petro 
of the New York University law faculty, 
author of “The Developing Law” feature in 
LABor LAW JOURNAL 


California Department of Industrial Rela- 
tions.—Governor Earl Warren has invited 
6,000 leaders of industry, representing both 
labor and management, to take part in an 
industrial safety conference on February 13 
and 14 at the Statler Hotel in Los Angeles 
Paul director ot 
industrial relations, will be chairman of the 


Scharrenberg, the state's 


event, the third in an annual series 


National Safety Council.—The council's 
Safety Training Institute will conduct a 
five-day course on the “Fundamentals of 
Industrial Safety,” February 16-20. The 
course is designed to teach occupational 
safety principles and methods to men en 
gaged in industrial accident prevention. 
Che program will be offered six times dur- 
A company need not be a council 
enroll a representative. For 
complete information write the National 
Safety Council, 425 North Michigan Ave., 
Chicago 11, Illinois. 


ing 1953. 
member to 


What Will the New Congress 
Do About the Taft-Hartley Act? 


Nation watches lawmakers expectantly 
for labor law changes as experts differ 
on prognostication. 

kinds of 


labor law predictions these 


There are two experts making 


days. One group 
Fighty-third 
Congress will do on the subject of amending 
the Taft-Hartley Act—one 
troversial statutes in American history 
second and more important 


marily 


is busy foretelling what th 
of the most con 
The 
group is pri 
advising the law 
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concerned with 








makers what they should do to improve labor 
relations law. 


Both camps are divided. In the first, there 
are those who say that the new national 
Administration will be beset with so many 
problems that remedial labor legislation will 
be shelved in the shuffle—at least for the 
foreseeable future. Others point to the near 
unanimity of opinion on changing a few 
points in the law and say that some altera- 
tions are inevitable—and soon. There is 
widespread agreement on one point: Out- 
right repeal of Taft-Hartley is out of the 
question because of the November election 
results. 

The real experts—authorities in the labor 
law field—have worked hard at the job of 
researching and documenting advice to the 
Congress reflecting the experience and study 
of each of them. That their 
vary widely is to be expected. These dif- 
ferences of opinion are healthy. Our best 
laws always come when the public is alert 
to the issues at stake and when there has 
been a frank expression of views on all sides 
of all those issues. 


conclusions 


This problem’s gravity has prompted the 
Lazor LAw JourNAL to devote much of its 
space to the questions: “Should the Taft- 
Hartley Act Be Amended? If So, How?” 
Acting simply as a forum and maintaining 
its position of neutrality, the JouRNAL pre- 
sents herein the thinking of some of the 
most distinguished authorities in the labor 
law field. Each author chose his or her 
subject and no restrictions on length or con- 
tent of the articles were imposed. 

Professor Morris D. Forkosch of Brook- 
lyn Law School suggested the symposium. 
It was put together with an effort to achieve 
a fair balance of opinion. Since the question 
has implications going far beyond strictly 
legal boundaries, contributions were accepted 
from authorities in fields other than law. 

So that the greatest possible good may 
result from the publication of this sympo- 
sium, comments on the positions taken by 
the authors are invited. Each subscriber who 
wishes to do so may express his own ideas 
for publication in subsequent issues of the 
JouURNAL to the extent that space is available 


Goldberg Eases Union Duties 
to Open Private Law Practice 


Lawyer stays on as general counsel of 
CIO and SWU in limited capacity. 


Arthur J. Goldberg, general counsel of 
the Congress of Industrial Organizations 


158 


and the United Steelworkers of America, 
will enter the private practice of law in 
Washington, D. C., on February 15. He 
will retain his union positions but will be 
relieved, at his own request, of the heavy 
burden of staff and administrative work 
which he has handled in the past. 


Heads of the unions praised Mr. Gold- 
berg highly for his service and wished him 
well in his new venture. CIO President 
Walter P. Reuther said his “legal work for 
the CIO has been consistently of the highest 
quality. In addition, all of us in the leader- 
ship of the CIO have benefitted by his thor- 
ough and expert knowledge of labor, industry 
and government, and by his extremely valu- 
able advice and counsel through the years.” 

Mr. Goldberg has been general counsel 
for the unions since 1948. He will continue 
to handle their legal policy and will supe 
vise their legal departments 


Should Industry-Wide Bargaining 
Be Halted by Federal Statute? 


Specialist tells Senate subcommittee 
that ban could do little good and might 
be harmful. 


Industry-wide bargaining has long been 
looked upon as an evil by some labor rela- 
tions authorities. Others, including virtu- 
ally all union men and a sizeable group in 
management, believe that the over-all effect 
of the practice is salutary. A Senate sub- 
committee on labor-management relations 
recently ‘made public a report prepared at 
its direction which said that a prohibition 
of industry-wide bargaining would not guar 
antee elimination of national emergency 
strikes and that it might prove harmful to 
small employers and weak local unions 
Dr. Gustav Peck, specialist of the Library 
of Congress, prepared the report 


There is no known way to positively pre- 
vent strikes that “imperil the national health 
and safety,” the said. 
which has been suggested to force bargain- 
ing at local levels would only apply to the 


report Legislation 


coal and railroad industries, since they are 
the only covered by industry-wide 
agreements at the present time. 


ones 


Two possible evils were predicted if the 
ban were enacted into law: (1) Small em- 
ployers would be at a disadvantage in bar- 
gaining with strong international 
(2) weak local unions would be at a dis- 
advantage in bargaining with big employers. 


unions; 
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Nation Licks Manpower Problem 
Caused by Struggle in Korea 


Gross national product boosted 13 per 

cent in two and one-half years of war 

in Asia. 

The 
stepped-up defense production during the 
two and one-half years of Korean fighting 


manpower challenge resulting from 


has been successfully met by the American 
labor force. The final report of Henry H. 
Fowler, director of defense mobilization, to 
the outgoing Administration, revealed this 
and other mobilization data last month. 


“Much of our success in meeting produc- 
tion needs,” the report said, “has resulted 
from increased productivity and fuller use 
of our labor—including a marked decline 
in unemployment, the shifting of workers 
to defense industries, and moderate in- 
creases in hours worked. The 13 percent 
increase since Korea in the gross national 
accomplished with no 
the civilian labor 


product has been 


significant increase in 
force. 

“At this time [January 1, 1953], 
Nation has virtually full employment. Em- 
ployment at 62.2 million marked an all- 
time high for this period of the year, and 
unemployment at 1.4 million 

another postwar low 


the 


represented 





Defense manpower needs have been met 


Employment has risen as much as 150% in major 
defense industries since Korea... 
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. and the workweek in these industries has increased. 


“During 1952, employment in 
the munitions industries- 
ordnance, aircraft, and 
continued to rise, although more 
slowly than in 1951. From Janu 
ary to October, for example, em 


such as 


ships— 


ployment increased 17 percent in 
ordnance plants, 15 percent in ait 
craft plants, and 7 percent in ship 
yards, compared with increases of 
92 percent, 40 percent, and 33 per 


cent in the same period of 1951 


“On the 
tary production schedules, defense 


basis of present mili 





employment is now close to its 
leveling off Shipbuilding 
employment appears to have already 


poimt 


stabilized, while military electronics 
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Unemployment is at the lowest levels since World War II 


and ordnance will rise only slightly 
Aircraft employment should show 
some gain through 1953. 


“Employment has also leveled 
off in the 
industries 


production equipment 
November employment 
in the machinery industries, at a 
total of 1.6 million, was slightly 
than a vear earlier, and the 
average work week shorter 
by a half hour. In contrast, em 
ployment has sharply in 


less 


was 





risen 


months in industries ex 


recent 
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automobiles, and other consumer 


durables. 
“Althoug! 

been generally adequate to meet 

defense 


the labor force has 


and essential civilian needs, 


shortages of labor in some areas 





and surpluses in others continue 
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to present a problem. Our pro- 
curement policies still provide for 
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taking manpower availability into 
account in placing of contracts, 
and public employment offices have 
facilitated the voluntary move- 
ment of workers to jobs which 


Number of graduating engineers will not 
meet requirements until 1956 





cannot be filled from local sources. 

“With the exception of the steel 
dispute, industrial relations have 
been relatively peaceful through- 
out the past 2 years, and have 
caused little interruption to de- 
fense production. The monthly 
average of man-days of idleness 
caused by labor disputes in 1951 
was lower than in any previous 
postwar year. Again in 1952, ex- 
cept for the months affected by 
the steel strike, time lost result- 
ing from work stoppages was ex- 
tremely low.” 

Skilled workers are still hard 
to get.—“‘Acute shortages are con- 
tinuing among highly skilled pro- 
fessional, scientific and technical 
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workers needed in defense and 1951 


essential civilian activities. Under 
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full mobilization, the lack of such 
workers would be critical. 

“Supplies of engineers—aeronautical, elec- 
trical, mechanical, sanitation, as well as 
other types—are far short of requirements. 
Research, development, and production of 
new types and models of military items are 
being affected. 

“The numbers of physicians, dentists, and 
nurses are not now and in the next few 
years will not be adequate for meeting mili- 
tary and civilian needs. More teachers 
must also be trained and the profession 
made sufficiently attractive to retain those 
already trained. 

“There are now 61 occupations on the 
critical list for which demand is greater 
than supply. To lessen the immediate short- 


ages, a policy has been followed of deferring 
irreplaceable workers in these critical occu- 
pations from Selective Service. To expand 
the supply of trained men, deferments have 
also been granted to enable apprentices and 
college students to complete their training. 
However, the numbers now enrolled in col 
lege courses or taking other types of train- 
ing in preparation for careers in many of 
these fields are not sufficient for meeting 
future needs. The long training periods 
required make it imperative to find means 
of increasing, as soon as possible, the num- 
ber of persons enrolled in training courses 


for careers in these critical occupations.” 


“A BIG PROGRAM" 


There are three main objectives I shall 
concentrate upon: 


(1) To strengthen the Department of 
Labor so that it can be of greater service 
to the nation’s workers. 

(2) To improve labor-management re- 
lations by every available means so that 
losses in production resulting from strife 
can be reduced to a minimum. 


160 


(3) To seek agreement on changes in 
the present labor-management laws which 
will be acceptable to both labor and man- 
agement and which will protect the public 
interest. 

This is a big program, but it is worth 
striving for because realization of these 
objectives will, in my opinion, go far 
toward bringing about the national unity 
so vital in the years ahead.—Sccretary 
of Labor Martin P. Durkin. 
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A LOOK BACK 


—to February 28, 1949 


1) JES the federal protection af- 
forded labor's right to engage in concerted activities and to 
strike bar all state regulation of work stoppages’ The answer 
is no, if the stoppages are not specifically regulated under 
federal law, the United States Supreme Court decided in /nter- 
national Union, UAW, AFL v. Wisconsin Employment Relations 
Board, 336 U.S. 245, 16 Lasor Cases {| 64,992. 


Ix A DECISION of February 28, 
1949, the Court upheld the right of the Wisconsin State Employ- 
ment Relations Board to direct the discontinuance of a series 
of “quickie strikes” called by a union to put pressure upon an 
employer. The work stoppages consisted of intermittant call 
ing of unannounced union meetings during working hours, 
which the employees would stop work to attend. Twenty-six 
such meetings were called in a 4% month period. The em- 
ployer appealed to the state board and, after investigation, the 
board ordered the union to cease and desist from engaging in 
the type of work stoppage on the ground that it constituted 
“interference with production” under state law; or engaging 
in any other concerted effort except to go out on strike. 


Ir WAS ARGUED by the union 
that the National Labor Relations Act provides that “Employees 


shall have the right to . . . engage in concerted activities” 
and that they were immune from state control because what 
they were doing was a concerted activity. 

The right to engage in concerted activities does not extend 
to those activities that are unlawful, the Court held. It said, 
“because legal conduct may not be made illegal by concert, it 
does not mean that otherwise illegal action is made legal by 
concert.” The Court held that the particular activity was not 
regulated by federal law and was therefore subject to state 


regulation. 


% 

I ROM THIS and other decisions 
of the Court, it has become apparent that while the jurisdic 
tion of the National Labor Relations Board is “exclusive,” it 
is exclusive only where the labor practices concerned both 
affect interstate commerce and are treated under federal law. 
Other labor practices not covered by the federal law remain 
proper subjects for state regulation even though they do affect 
interstate commerce, 








